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Current Topics. 
Parliamentary Privilege and Official Secrets. 


Tue Select Committee of the House of Commons which 
was appointed last December * to inquire into the applicability 
of the Official Secrets Acts to members of this House in the 
discharge of their Parliamentary duties having regard to the 
undoubted privileges of this House as confirmed by the Bill 
of Rights,” indicates in the course of a report published on 
Tuesday as a White Paper (H.M. Stationery Office, price 
3d. net) that it has come to the conclusion that disclosures by 
members in the course of a debate or proceedings in Parlia- 
ment cannot be made the subject of proceedings under the 
Official Secrets Acts. The position in regard to disclosures 
made by members otherwise than in the course of such debate 
or proceedings depends upon the circumstances. A disclosure 
made by a member to a Minister or by one member to another 
directly relating to some act to be done or some proceeding 
in the House, even though it did not take place in the House, 
might, the committee states, be held to form part of the 
business of the House and consequently to be similarly 
protected. A casual conversation in the House cannot be said 
to be a proceeding in Parliament, and a member who discloses 
information in the course of such a conversation would not be 
protected by privilege, though it might be a question whether 
the evidence necessary to secure his conviction could be given 
without the permission of the House. But a member who 
discloses information of the kind in question in a speech in 
his constituency or anywhere beyond the walls of Parliament 
would, it is said, clearly not be protected by Parliamentary 
privilege from proceedings under the Acts. The committee 
does not favour attempts by legislation or otherwise to define 
with precision the extent of the immunity from prosecution 
under the Acts to which Members of Parliament are or ought 
to be entitled. The privileges of Parliament are indefinite 
in their nature and stated in general and sometimes vague 
terms. But the committee observes that the elasticity thus 
secured has made it possible to apply existing privileges in 
hew circumstances from time to time, and it is urged that 
any attempt to translate them into precise rules would deprive 
them of the very quality which renders them adaptable to 
new and varying conditions, and new or unusual combinations 


of circumstances. Indeed, such precise definition might have 
the effect of restricting rather than safeguarding members’ 
privileges, since it would imply that, save in the circumstances 
specified, a member could be prosecuted without any infringe- 
ment of the privileges of the House. The committee suggests 
that if its conclusions commend themselves to the House, the 
House should, for the removal of doubts, come to a resolution 
expressive of agreement, and intimates that such a resolution 
declaratory of the privilege of Parliament, though not binding 
on the courts, would doubtless be treated by them with 
respect. 


Access to Mountains. 


THE Access to Mountains Bill was read a third time in the 
House of Commons on 21st April. Mr. Creecu Joness, the 
promoter, whose handling of the measure during the committee 
stage has earned the commendation already referred to in 
these pages, had to face some criticism from those who 
favoured a more comprehensive measure. This was particu- 
larly evident during the discussion of an amendment, 
ultimately negatived by a majority of eighty-six votes to 
seventy, which sought to exclude trespassers from the penalty 
clause. Indeed, Mr. Eps said that, although his name was 
on the back of the Bill, if he had known that this trespasser 
penalty was “ to be slipped in at the final stage of the measure,”’ 
he would have moved its rejection, while Mr. ManpER thought 
that the clause was too high a price to pay for the agreement 
which has been reached. Mr. CreecH Jones stated that 
he had entered into an agreement with the landowners in 
the hope that the Bill would be carried through. The 
landowners had made considerable concessions. That 
agreement stood, and he must support it. The Attorney- 
General drew attention to the fact that the point only dealt 
with deliberate trespass on a part of an area excluded for 
special reasons, that inadvertent trespass was not made an 
offence, and that there was a good deal to be said for the 
reasonableness of the compromise which had been accepted 
by the promoter. The protection of statutory water under- 
takings against risks of water pollution was the object of a 
new clause sponsored during the Report stage by the 
promoters, who observed that the clause had the support of 
the Government and the representatives of local authorities. 
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Grazing Land. 

ANOTHER problem considered on report was that 
presented by grazing land. Mr. Turton moved to delete 
from the provision dealing with agricultural land the words 
‘other than sheep walks or cliff.” This exception was 
described as one of the most dangerous parts of the Bill 
and as one which was causing farmers in certain localities 
deep anxiety. ‘‘ Murray’s Dictionary’ described a sheep 
walk as “a tract of grassland used for pasturing sheep,” 
and the promoter has chosen the wrong words. Farmers, 
Mr. Turton added, did not mind people walking over 
moorlands where a number of sheep might have strayed, 
but it was wrong to give access to farmland for which the 
farmer had to pay rent. The great danger was in lambing 
time, when one or two persons, acting incautiously, might 
seriously interfere with the lambing crop. That applied 
particularly to people with dogs. Penalties could be imposed, 
but they would not compensate the farmer after the damage 
had been done. The same speaker intimated that the 
damage was not caused by walkers but by certain motorists 
who “ thought that because they were of importance in their 
own town they owned the whole of the countryside.” 
Mr. CreecH Jones urged that every effort had been made in 
drafting the Bill to adjust it to all the legitimate and special 
interests in the land concerned. The machinery of the Bill 
included definite provisions for the special restriction and 
limitation of access to land. If the amendment were carried, 
considerable areas of moorland and mountain land would be 
excluded from the scope of the measure, which contained 
certain provisions for meeting the special needs for grazing 
of sheep. Mr. Ramssottom, Minister of Pensions, suggested 
that the point might be considered in the House of Lords, 
and some proviso inserted to the effect that mountain, moor, 
heath and down land should not be regarded as agricultural 
land by reason only of the fact that it was used for sheep 
grazing; and, on this understanding, the amendment was 
withdrawn. 


Road Accidents: Select Committee’s Report and the 


Pedestrians’ Association. 

THE “Quarterly News Letter” of the Pedestrians’ Associa- 
tion announces that a sub-committee of that body has been 
appointed to examine all its aspects, and to prepare a 
detailed statement on, the report of the House of Lords 
Select Committee on the Prevention of Road Accidents. 
Meanwhile, certain of the views of the association are set out 
in the publication just referred to. Tribute is paid to the 
comprehensive survey of the problem made by the Select 
Committee and to the value of many of its recommendations, 
but the report is described as disappointing and the committee 
is criticised on the ground that it * appears to have failed 
utterly to appreciate the importance of excessive speed as 
the main root of the evil.” The association is sceptical con- 
cerning the results likely to be achieved by an intensification 
of propaganda and urges that the effect on accidents of the 
development of road building—*a long term policy that 
will take decades to carry out ’—can only be small and 
cumulative. It complains that the committee has completely 
ignored the association’s plea for what is described as a 
mechanical enforcement of the speed limit in built-up areas, 
and would appear not to view with favour the recommendation 
that an offence of walking heedlessly be created. Moreover, 
the recommendation to the effect that where pedestrians 
are involved in accidents while using a carriageway beside 
which there is an adequate footpath, except for the purpose 
of crossing, their conduct should be regarded as affording 
prima facie evidence of carelessness against them, is regarded 
as ‘palpably unfair.” It may be doubted whether any 
readers will share this opinion. Conditions of traffic being 
what they are, there would seem to be much to be said for 
the application of the maxim res ipsa loquitur to the position. 





Still less justifiable, in our view, is the suggestion that combined 
with the “ lack of appreciation of the pedestrian’s standpoint,” 
the report displays an “extraordinary solicitude for the 
convenience, not only of the careful motorist, but of the 
undesirable motorist who the careful motorist in his own 
interests would like to see removed from the roads.’ That 
the report would be criticised by those sections of road users 
in regard to whom restrictive measures are advocated was 
to be anticipated, but it may be questioned whether the time 
has not come when in the interest of those sections, as well 
as in the interest of the public as a whole, certain of them 
should not be introduced. 


The Building Societies Bill. 

SEVERAL interesting provisions, particularly in light of 
questions raised in Bradford Third Equitable Benefit Building 
Society v. Borders, 83 Sou. J. 154, are contained in the Building 
Societies (No.2) Bill, which was recently read a second time in 
the House of Commons. The measure provides that a building 
society shall always be deemed to have had power to take into 
account, besides the value of the estate, the value of any other 
security for the advance, but it would authorise excess advances 
only on those types of security which are specified in a schedule. 
Maximum limits are prescribed with reference to the amounts 
of both total and excess advances in the case of a builders’ 
pool agreement, and minimum requirements are laid down in 
regard to guarantees to be given by the builder, the propor- 
tionate deposits he must make, and the conditions on which 
these deposits may be released. The measure contains a 
number of provisions the object of which is to safeguard 
the borrower. Thus, a building society which makes an 
advance and takes additional security from a third party is to 
be required to give notice to the borrower in writing stating 
whether the advance includes an excess advance and, if so, 
of what amount. Moreover, unless prepared to give such a 
warranty, it is proposed that a building society shall be 
required to inform the borrower that the making of an 
advance implies no warranty to the borrower that the price 
he is being asked to pay for a house is reasonable, while it is 
to be made an offence for any person interested in the sale of a 
property to make any representations calculated to cause the 
borrower to believe that the making of an advance by the 
society implies any assurance as to the value of the estate. 
Provision is also made against the possibility of an undesirable 
identity of interest between a particular builder and a building 
society with regard to the sale and mortgaging of the builder’s 
houses by a prohibition of the payment of any commission 
by a building society to anyone having a financial interest in 
the sale of a house for'the introduction of business to the society 
in connection with such house. 


Protecting the Borrower. 

THE inherent desirability of such provisions as those 
referred to in the preceding paragraph will hardly be questioned, 
but the fact that it is not one of the functions of building 
societies to guarantee to a purchaser the adequacy of the 
security upon which they are prepared to advance money 
should not be lost sight of. In a recent letter to The Times, 
Sir Raymonp Unwin urged that the appropriate remedy for 
grievances arising out of the quality of houses offered for 
sale was not to be sought by attempting to impose upon the 
building societies, or on other lenders, responsibilities more 
appropriate to retail traders than to mortgagees. Responsibility 
for the structure of houses should rest with the building 
industry, which had already taken steps to put its own house 
in order in this respect. The same writer drew attention to 
the functions and constitution of the National House-Builders 
Registration Council which was established in 1937, and had 
merited the support and approval of the Minister of Health. 
The organisation, it was explained, was entirely without trade 
interests and was debarred by its constitution, granted under 
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licence of the Board of Trade, from making profits or distri- 
buting dividends. The council consists of representatives 
nominated by the Royal Institute of British Architects, the 
Chartered Surveyors’ Institution, the Building Societies’ 
Association, the National Federation of Building Trade 
Employees, the National Federation of Building Trade 
Operatives, the Institution of Municipal and County Engineers, 
the Council for the Preservation of Rural England, the 
Auctioneers’ and Estate Agents’ Institute, and the National 


Federation of Owner-Occupiers’ and Owner-Residents’ 
Associations. The sole purpose of the organisation, the 


writer continued, was to secure a decent and reasonable 
standard of construction in the sphere of speculative house- 
building, and to protect the purchasers of this kind of property 
against exploitation. A model specification prescribing a 
maximum standard of construction for houses of low cost 
has been drafted in collaboration with officers of the Ministry 
of Health, and a register has heen established of reputable 
house-builders who have agreed, inter alia, not to build houses 
which do not conform with the standard aforesaid. Houses 
erected by the builders so registered are inspected at every 
important stage of construction and upon the receipt of 
favourable reports the council issues a certificate of sound 
construction to the builder for transfer to the purchaser. 
No charge for the certificate is made to the latter, and a 
condition of its issue is that the builder shall undertake 
to enter into an agreement with the purchaser to make 
good free of cost all defects attributable to non-compliance 
with the standard of construction required by the council and 
occurring and reported to the builder within a period of two 
years. Such certificate, granted only after inspection by 
professionally qualified men during the course of construction, 
constitutes, it is urged, an assurance of sound quality such as 
could be obtained in no other way. 


Recent Decisions. 

In Re Election Petition relating to the County Borough of 
Gateshead: Burdon and Others v. Barron and Others (p. 340 
of this issue), a divisional court (GREAvES-LorD and 
Hitpery, JJ.) held that the mayor of a county borough, 
who was also an alderman, was entitled to vote at an election 
of aldermen at a meeting at which he presided by virtue 
of his office as mayor. His right to vote was clear from 
s. 17 (2) of the Local Government Act, 1933, and was not 
taken away by the provisions of s. 22 (2), to the effect that 
an alderman ‘“‘as such” shall not vote at an election of 
aldermen. The same person had also the right to give a 
casting vote, if occasion arose, under s. 22 (5) of the Act. 

In Re The Trunk Roads Act, 1936 and Re The London- 
Portsmouth Trunk Road (Surrey) Compulsory Purchase Order 
(No. 2), 1938 (The Times, 22nd April), a Divisional Court 
(Lorp Hewarrt, C.J., and MAcNnaGHTEN and SINGLETON, JJ.) 
dismissed a motion to quash a compulsory purchase order 
relating to land required for the widening of the Kingston 
by-pass road. The court indicated that the Minister of 
Transport had power under the Trunk Roads Act, 1936, to 
drive tunnels for dual carriage ways forming the trunk road 
under an intersecting road, and held that the fact that no 
evidence was called on behalf of the Minister at the public 
inquiry and that the Minister’s inspector ruled that the 
objectors were not entitled to cross-examine the Ministry’s 
representative did not invalidate the proceedings. 


In Newstead v. London Express Newspaper, Ltd. (The 
Times, 22nd April), Hawke, J., held that the principles in 
Hulton v. Jones [1910] A.C. 20, applied to a case where the 
writer of an alleged libel had in his mind, not a fictitious 
character as in the case cited, but a person other than the 
plaintiff and where what he wrote was true of that other 
person. The jury were unable to agree on the question 
whether reasonable persons would understand the words 
complained of to refer to the plaintiff, and no judgment was 





entered, the argument that the plaintiff was entitled to 
judgment on the jury’s answers to other questions put to them 
being negatived. 

In Lawrence v. South County Freeholds, Ltd. (The Times, 
21st April), Stmonps, J., held that the word ‘“ school” in a 
restrictive covenant dated 3lst July, 1845, did not embrace 
a school of music. The defendants admitted that they were 
bound by the covenant, subject to the question who could 
sue on it, and the learned judge held on the facts of the case 
that the properties of the plaintiffs and defendants were not 
the subject of a building scheme as defined by Parker, J., 
in Elliston v. Reacher [1908] 2 Ch. 374, 384. An action to 
enforce the covenant therefore failed. 

In Compton v. Bunting (The Times, 21st April), Morton, J., 
dismissed an action in which the plaintiff claimed an injunction 
to restrain the defendant from carrying on a nursery kinder- 
garten and preparatory school in such a manner as to cause 
a nuisance by noise or vibration, or a disturbance to her. The 
houses were semi-detached, and his lordship, while expressing 
sympathy with the plaintiff, held that she had not established 
such a nuisance as would entitle her to an injunction. 

In Cottle, W. E. v. Cottle, B. (The Times, 21st April), a 
Divisional Court of the Probate, Divorce and Admiralty 
Division (Sir Boyp Merriman, P., and BuckniL1, J.), granted 
an order remitting for rehearing a complaint made on summons 
to a court of summary jurisdiction in which a wife had been 
granted an order for certain weekly payments to be made 
by her husband on the ground of desertion. Without 
imputing or thinking of imputing to the presiding magistrate 
any bias, the learned President said that it seemed to him 
impossible to resist the conclusion that the husband might 
reasonably have formed the impression that the presiding 
magistrate was unable to give an unbiased hearing. 

In Rex v. Boycott and Others ; ex parte Keasley (The Times, 
27th April), a Divisional Court (Lorp Hewart, C.J., and 
HumpuRreys and SINGLETON, JJ.) made an order of certiorari 
to quash three documents, the chief of which was a certificate 
purporting to be made under the Mental Deficiency (Notifica- 
tion of Children) Regulations, 1928, to the effect that the 
infant plaintiff was an imbecile within the meaning of the 
Mental Deficiency Act, 1913. The Lord Chief Justice 
intimated that the certificate was created in such a way that 
it looked like the decision of a quasi-judicial authority, and 
that it and the other two documents, to which similar con- 
siderations applied, were within the jurisdiction of the court in 
certiorari. The documents were not purely administrative acts. 

In Stockley, H. J. v. Stockley, E. M. (The Times, 26th April), 
Henn Couns, J., granted the petitioner a decree nisi 
on the ground that the respondent had deserted him without 
cause for the statutory period under the Matrimonial Causes 
Act, 1937. The learned judge found that the wife had 
denied the husband such access to the child of the marriage 
as was contemplated by a separation agreement, that the 
wife had repudiated the agreement, and that the husband 
had accepted the repudiation as putting an end to the 
agreement. Desertion had begun from that time and had 
extended over the statutory period. 

In Quack v. Odhams Press, Ltd. (The Times, 26th April), 
the jury returned a verdict for one farthing damages for the 
plaintiff who brought a libel action in respect of matter 
published in John Bull. Cyarues, J., gave judgment for 
that amount without costs, and gave the defendants costs 
since the date of payment into court of £1 with a denial of 
liability. The plaintiff had been concerned with three others 
in an attempt to evade customs duty on brandy and 
liqueurs brought from Calais in a motor-boat and the 
defendants, who had stated in the passages complained of 
that the crew had received sentences of imprisonment, offered 
to publish a correcting paragraph to the effect that the 
plaintiff had been bound over and not sentenced. 
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Criminal Law and Practice. 
FAILURE TO REPORT AN ACCIDENT. 
THE Divisional Court has now given a decision in Pagett v. 
Mayo [1939] W.N. 140, a prosecution for failing to report an 
accident, contrary to s. 22 of the Road Traffic Act, 1930, 
which was discussed in these columns (83 Sot. J. 4). 
It will be remembered that the section provides that in 


certain circumstances it is the duty of a driver to stop, and, if 


so required by any person having reasonable grounds for so 
requiring, give his name and address and the name and 
address of the owner and the identification marks of the 
vehicle, or else he must report the accident at a police station 
or to a constable as soon as reasonably practicable, and in any 
case within twenty-four hours. 

The circumstances in which the driver is under this duty 
arise where, owing to the presence of a motor vehicle on a 
road, an accident occurs whereby damage or injury is caused 
to any person, vehicle or animal. In the case in question the 
driver skidded and hit a stone wall, damaging both the wall 
and the car. 

The point does not seem to have been argued that the 
damage to the driver’s own vehicle must bring him within 
the section, and it is difficult to see what answer there could 
have been to this contention. The justices had dismissed 
the information on the ground that damage to a wall was 
not contemplated as being within the section, and the Lord 
Chief Justice, in his judgment dismissing the appeal, said 
that if the legislature had intended to include property other 
than that mentioned in the section, i.e., a vehicle or animal, 
nothing could have been easier than to have said so. 

His lordship added that a question would then have arisen 
about the use of the word ‘* vehicle,” as it was someone’s 
property, and there would have been a further difficulty that 
by sub-s. (3) animal was defined as meaning “ any horse, 
cattle, ass, mule, sheep, pig, goat or dog,” and such animals 
were commonly someone’s property. “ Why, it would have 
been argued,” said the Lord Chief Justice, * should a special 


protection have been extended by sub-s. (3) to those kinds of: 


property if by sub-s. (1) all kinds of property were already 
included ? ” 

By this decision the Divisional Court has clearly rejected 
the wider interpretation which it was sought to put upon the 
word “damage” in sub-s. (1). The question still remains 
obscure as to what, if any, meaning the word does bear in 
the section, having regard to the inclusion of the word 
‘injury.”’ All damage, other than personal injury, is after 
all damage to property of one kind or another, and it would 
appear to follow from the decision in Pagett v. Mayo that the 
only damage to property which entails the duties in s. 22 is 
damage to a vehicle or an animal. In any case the question 
decided by the court seems to be somewhat academic in the 
case of an accident resulting from a car smashing into a wall, 
as the vehicle itself is almost always damaged as a result of 
such an encounter. 

WHAT IS A LOTTERY ? 

Over fifty years ago judicial approval was given to the 
definition in Webster’s dictionary of the word “ lottery ”’ as 
‘a distribution of prizes by lot or chance” (Taylor v. Smetten, 
11 Q.B.D. 207). In Barker v. Mumby, on 18th January of this 
year (83 Sox. J. 258), an appeal to a Divisional Court by way 
of case stated raised the question in a new form. 

The stipendiary magistrate had dismissed an information 
against the respondent alleging that in connection with 
a certain lottery promoted in Great Britain, he unlawfully 
printed certain tickets for use in the lottery, contrary to s. 22 
of the Betting and Lotteries Act, 1934. He had in fact 
printed 10,000 buff cards and 2,000 blue cards and sent them 
to the promoter of the scheme described on the cards, who then 
dispatched them to agents. 








On the front of the cards appeared a number of bets and 
a number of jockeys were named inside the card. The card 
also stated: “ We lay you the following credit bets against 
your credit stake of 1d. (or, in the case of one set of cards, 3d.) 
that the three jockeys suggested by us do not win whole or 
part of ante-post bets offered herewith.” A backer was also 
permitted in the alternative to select any three jockeys from 
the list for any bet on the front of the card. This was referred 
to as the “ optional bet” procedure. 

The Lord Chief Justice in his judgment allowing the appeal 
said that it seemed to him that the word lottery was written 
all over it. He quoted from his own judgment in an 
unreported case (Challis v. Newman, 27th April, 1937) with 
regard to the optional bet: “‘ A man pays 3d. for a blind 
chance of something over which he has not the faintest 
control, but it is said that because side by side with that 
scheme, another and alternative scheme is indicated, there 
may be an element of skill that will save the first scheme from 
being a lottery.” He held in that case that the primary 
and almost main purpose of the ticket was to sell for the 
sum of 3d. a chance in a lottery, even though the exercise 
of the optional bet might involve skill. Mr. Justice Singleton 
pointed out in his judgment that the case was a stronger one 
than Challis v. Newman, hecause the ticket in the case under 
examination showed no element of skill whatever. 

Colourable attempts have frequently been made to make 
what is in fact a lottery look like something else, whether 
it is the payment for real value, as in Director of Public 
Prosecutions v. Phillips and Another (1934), 51 T.L.R. 54, 
or for taking part in a game of skill, as in Hobbs v. Ward 
(1929), 93 J.P. 63. These attempts will persist so long as 
the law continues to place restrictions upon this type of 
gambling. This latest attempt to evade the law was as 
ingenious as any of its predecessors. It is “ utterly 
immaterial,’’ as Hawkins, J., said in Taylor v. Smetten (supra) 
‘whether a specific article was or was not conjoined with 
the chance, and as the subject matter of the sale,” and 
Barker v. Mumby shows that it does not matter whether 
it is added to it, or joined as the alternative. Furthermore, 
it is indeed difficult to appreciate, as Mr. Justice Singleton 
rightly remarked, how the element of skill can possibly be 
said to enter into a transaction of this nature. 


MEANING OF “IN CHARGE.” 

A reserved decision on the interpretation of the ‘‘ drunk in 
charge ”’ section (s. 15 (1)) of the Road Traffic Act, 1930, was 
recently given by the Brighton magistrates (25th March). 
The evidence was that the defendant was seen, after one 
unsuccessful attempt, to stagger into the driver’s seat and to 
attempt to start the engine. He was then found fast asleep 
in the driver’s seat. It appeared that he was not the owner 
of the car, nor had he the switch key in his pocket, but he had 
merely come out of a dancing place to rest in the car. The 
bench found that he was drunk in charge of the car and fined 
him 20s. 

There is no authoritative decision for the guidance of 
magistrates on this difficult question, and their tendency has 
been to hold that somebody must be in charge of the car 
even where the owner is a mile away locking for someone to 
fetch the car home, or where the ignition key is in the 
possession of someone else, as happened in the cases at 
Dorchester Petty Sessions and Hendon Petty Sessions, noted 
at 81 Sox. J. It is submitted that it is sometimes a 
hardship on a motorist if, having left his car with no intention 
of himself resuming charge, he is prevented from enjoying 
himself until he is quite sure that his friend or chauffeur has 
taken charge. 


‘ 


872. 





The Minister of Health, The Right Hon. Walter Elliot, 
M.C., M.P., has appointed Mr. H. H. George, M.C., to be a 
Principal Assistant Secretary (Acting) of the Ministry of 
Health, 
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The Civil Defence Bill. 
Il 


(Continued from p. 309.) 

5. THE occupier of any premises must on pain of a fine of not 
exceeding £5 furnish to the local authority upon request the 
particulars referred to in s. 47 (2). Those particulars are 
such regarding the premises and the persons resident therein 
required for enabling the local authority to comply with the 
duty imposed on it by s. 47 to co-operate with the Minister 
in collecting information necessary for the preparation of 
Government plans for the evacuation and transference of 
the civil population in the event of war or the imminence 
of war and in the preparation and execution of such plans. 

6. It is also an offence punishable under s. 64 (3) to obstruct 
any person authorised by s. 64 to enter upon premises in his 
so entering. The right of entry is conferred upon factory 
inspectors, mines inspectors, and ** any person duly authorised 
in that behalf by a local authority having any civil defence 
functions,” who produces * some duly authenticated document 
showing his authority.” The right is to enter upon any 
premises at all reasonable hours to discover whether the 
Act is being complied with, or whether any action ought to 
be taken under it, or generally for facilitating the performance 
by the inspector or authority of his or their civil defence 
functions. 

7. It is an offence punishable with imprisonment up to 
three months or a fine not exceeding £100, or both, to make 
a false statement in any report made under the Act, or any 
notice relating to evacuation of the civil population: s. 62. 

8. Where an order of the Minister is made under s. 48 
declaring that “an emergency involving the possibility of 
hostile attack’’ is imminent, certain interferences with 
private property, beyond those already referred to, are 
authorised. First, the Commissioners for Works may take 
possession of any premises which they think should in the 
circumstances “* be rendered available for use by any Govern- 
ment department or other persons acting on behalf of the 
Crown in a e#vil capacity.” Second, any local authority 
may take any vehicle and use it in the discharge ‘of their 
civil defence functions. But a vehicle may not be taken 
without the leave of the traffic commissioners for the area 
where the vehicle is, unless previous arrangements have been 
made, with their consent, between the local authority and 
the owner, for the vehicle to be available to the authority. 
Premises or vehicles so seized may not be kept for more than 
three months under the same order of the Minister, and 
compensation is payable in the same manner as applies upon 
the taking of designated premises under such an order: 
s. 48 (3) and (4). But the premises or vehicle must be cleared 
of the owner’s property in the same way as must designated 
premises in like circumstances: s. 48 (2). 

B. MATTERS AFFECTING OWNERS OF Factories, MINES 

AND COMMERCIAL BUILDINGS. 

1. Every person who employs more than fifty persons in 
any factory premises or any commercial building or in or about 
any mine is subject to s. 18. The section requires him 
to report, within a month of the section first applying to him, 
what steps he is taking to see that his employees are * trained 
as respects the routine to be followed in the event of an 
air-raid, and that a suitable proportion of those persons are 
trained and equipped to give first-aid treatment, to deal 
with the effects of gas, and to fight fires’: sub.-s. (2). 

Subject to an appeal to the Minister (sub.-s. (4)), any 
such employer may be required to take those steps : sub-s. (3). 
If he fails to do what is required or to make the prescribed 
report he is liable to a fine not exceeding £100, and a daily 
default fine of £50: sub-s. (5). The liability to a fine extends 
to all directors, officers, etc., of a culpable body corporate, 
who connive at the commission of this or any other offence 
punishable under the Act: s. 63. And every body corporate 
is deemed to have under its act, order, charter or memorandum 





power to do the things required by s. 18 or any other section 
of the Act: s. 54. The cost of complying with s. 18 falls 
upon the person upon whom the statutory duty is cast. 

2. The occupier of any factory premises, the owners of any 
mine, and every public utility undertaker, wherever the 
premises may be, and however many or few employees he 
may have, are subject to certain liabilities under ss. 34, 35 
and 36. These are as follows: First, he must forthwith 
take steps to secure that in the event of war the premises 
show no lights from inside, and that external lights are turned 
out. External lights required for work of national importance 
may, however, remain on, if they are shaded and are reduced 
in power and can be immediately extinguished at any moment. 
Second, if a factory process or the proceedings of a public 
utility undertaker involve the emission of flames or glare 
which cannot be screened by ordinary methods, the employer 
must, if required by the Minister or appropriate department, 
secure that such flames or glare are either not produced at 
all after dark in war-time or are wholly or partially screened. 
Similar demands may be made upon a mine-owner in respect 
of refuse dumps which are burning or are subject to spon- 
taneous combustion. Third, the occupier of a factory or a 
public utility undertaker may be required by the Minister 
to “ take such measures as may be specified . . . to secure that 
the ... premises... are or can be made less readily recog- 
nisable by aircraft in the event of hostile attack.” 

A grant up to 50 per cent. is payable by the Exchequer 
for approved expenses in connection with camouflage or the 
obscuration of flames and glare: s. 37. But no grant is 
available in respect of the obscuration of lights. Section 38 
imposes penalties including default fines de die in diem; 
directors and officers of defaulting bodies corporate are liable 
to them: s. 63. By s. 67, no covenant or agreement is 
effective to prevent the necessary works, and by s. 54, bodies 
corporate have power to do what is required. 

3. Special provisions are made for the compulsory con- 
struction of air-raid shelters in factories, mines and commercial 
buildings in vulnerable areas. Those areas are such as may 
be specified by an order of the Minister : The Minister 
is to issue a code for the information of all concerned describing 
what shelters are appropriate to each case: s. 10. Every 
employer or property owner affected must report within 
three months of the “ appropriate date” what he is doing 
about providing the necessary shelter, and, upon the com- 
pletion of the works, the fact of their completion: s. 11 (1). 
Penalties are provided for non-compliance: s. 11 (2). The 
‘* appropriate date ”’ is defined in s. 11 (3). By s. 12, provision 
is made for enabling the necessary works to be completed, 
and by s. 13, provision is made for compelling their con- 
struction, subject to an appeal to the Minister: s. 14. 
Section 15 contains some elaborate provisions relating to 
compensation in special cases as between co-occupiers. 
By s. 17, a grant equal to the standard rate of income-tax 
for 1939 /40 is payable towards the cost of providing shelters, 
including shelters provided before the passing of the Act. 
But no grant is payable unless the works are completed 
before 30th September, 1939, or, where work is then in 
progress, if the Minister is satisfied that it will be completed 
within a reasonable time thereafter. Apparently no grant 
is payable where the Minister’s order only applies these 
provisions to a given area too late for the work to be com 
pleted in time. As this omission may work hardship, it is 
submitted that it ought to be amended before the Bill passes. 

In connection with these provisions, the definitions of 
“ factory,” “ mine,” and “* commercial building ” contained 
in s. 72 should be noted. Further, it is to be observed that 
‘air-raid shelter’ is defined in s. 73 to mean “ protection, 
otherwise than by war-like means or by any article of 
apparel, from hostile attack from the air,’ and “an 
air-raid shelter” to mean “* any premises, structure, or excava- 
tion used or intended to be used to provide air-raid shelter.” 


(T'o be concluded.) 


ae 2 








330 


THE SOLICITORS’ JOURNAL. 


April 29, 1939 








Company Law and Practice. 


In this week’s article I want to consider a point which quite 
often arises in drafting or construing a 
memorandum of association. Perhaps it 


The Memo- 


randum of arises most frequently in the case where a 
Association: company has been incorporated with one 
A Point on or two specific objects and it later wishes 
the Objects to carry on a cognate business not specifi- 
Clause. cally referred to in the memorandum. The 

question then arises: has it power to do 
so? This question can only be answered after considering 


what I may call the residuary clause or clauses included in the 
memorandum in order to meet such an emergency. 

These residuary clauses do not vary very much, but they 
fall into two main The one class will, generally 
speaking, not be sufficient by itself to allow the company 
mentioned in my hypothetical case to embark on its new 
the other class will. The distinction between the 
two classes is one which I have often referred to before in 
connection with the objects clause of a memorandum. It is 
the distinction between objects (properly so called) and powers. 
In early memorandums the objects clause was usually quite 
short, and set out the businesses which the company proposed 
to carry on without referring at any length to the incidental 
powers necessary in order to enable it to do so successfully. 


classes. 


business : 


Nowadays, a large number of these powers are included among 
the objects as a matter of course, even though, strictly speaking, 
there would seem to be good objections to the practice. 
However that may be, it is enough for our present purpose 
to bear in mind that the sub-clauses of the objects fall into two 
distinct groups. Usually the first two or three contain the 
objects (properly so called). The rest contain only powers. 

If the residuary clause can as a matter of construction be 
classed among the true objects clauses, then it will generally 
be effective to allow the company to embark (within limits) 
on a new and different business. If it is so framed as to be 
only a power, then the company will not be able to do so. 
The latter form is much the commoner, and is in fact now so 
common that it is to be found at the end of the vast majority 
of objects clauses. It gives the company power in some words 
such as these “ to do all such things as may be incidental or 
conducive to the attainment of the above objects or any of 
them.” It is doubtful whether it is not mere surplusage, 
since it does not add anything to the exposition of the true 
objects of the company, and in any case, even in so far as it 
may purport to extend the means by which those objects 
may be attained, these have usually already been so fully set 
out that there is little, if anything, for which the authority 
of the residuary clause would be required. The scope of such 
a clause was considered in London Financial Association v. 
Kelk, 26 Ch. D. 107—a case about the affairs of a company 
which was concerned in the financing of the building of the 
Alexandra Palace seventy ago. The objects 
clause was a long one in one paragraph, and it ended up with 
these words and the doing of all matters and things 
which may appear to the company to be incident or conducive 
to the objects aforesaid or any of them.” The circumstances 
in which the affairs of the company came before the court are 
fortunately not material for our present purposes and [J shall 
pass them over and go straight to a passage from the long 
judgment of Bacon, V.-C., where (at p. 138 of the report) 
he refers to the words which I have quoted from the company’s 
memorandum, and then proceeds: * Not that they [i.e., 
the words referred to] did, or could, or were meant to authorise 
the company to do any other things than those which had 
been previously declared to be the * objects’ for which the 
company was established, but to the failure in 
accomplishing those objects (and no other objects) by reason 
of any merely verbal or accidental error or uncertainty in 
the expressions applicable to those objects.” I think it 
would be a fair learned Vice-Chancellor’s 


over years 


prevent 


gloss on the 





pronouncement to say that in his judgment the words were only 
inserted ex abundanti cautela. Like all phrases inserted by 
draftsmen for this reason they are very rarely of any practical 
value, and indeed they cannot be if the draftsman has drafted 
the preceding phrases with due skill and circumspection. 
At this point I must refer to Simpson v. Westminster Palace 
Hotel Company, 8 H.L.C. 712. The defendant company was 
a company incorporated under the Joint Stock Companies 
Act, 1856. It had a short objects clause which showed that 
its main object was the carrying on of the “ usual business 
of an hotel and tavern.” The clause ended with these 
words: “. and the doing all such things as are incidental or 
otherwise conducive to the attainment of the above objects.” 
In fact the company was engaged in building an hotel which 
was described by one noble and learned lord as “ gigantic.” 
Doubting perhaps its ability to find sufficient clients to fill 
the unusual proportions of its hotel, it entered into an agree- 
ment with the Secretary of State for India whereby it agreed 
to let a portion of the hotel to the India Board for three years 
at a rent of £6,000 per year. The question then arose whether 
it had power under its memorandum to do this. The Lords 
Justices were divided, but the House of Lords unanimously, 
though not without hesitation, was of the 
opinion that the proceeding vires. It was 
undoubtedly very advantageous to the shareholders in the 
company, but that was not really a relevant consideration. 
The House of Lords held that the last words in the objects 
clause were sufficient to cover the proposal, and accordingly 
the House must be taken to have concluded in the particular 
circumstances of the case that the letting was a thing incidental 
or otherwise conducive to the carrying on of the usual business 
of an hotel and tavern. Seen in this light, the scope of the 
decision becomes rather restricted. It is submitted that it 
is a border line case and for this reason it is important to 


considerable 


was intra 


note the considerations which induced the House to reach 
that decision. Emphasis was laid in particular on one aspect 
which I have not mentioned. The contract for the lease 


granted to the company a monopoly in the supply of certain 
liquid refreshments to the employees of the Board occupying 
the premises. This was not only a valuable right, but it 
was surely also conducive to the attainment of success in 
carryingon the usual businessofatavern. Ithink, however, that 
a company having merely a residuary power should count itself 
lucky in being allowed to deviate from its expressed objects as 
far as the Westminster Palace Hotel Company deviated. 
Another case which is often cited in considering the questions 
which we are considering this week is Peruvian Railways 
Company v. Thames and Mersey Marine Insurance Company, 
2 Ch. 617. Again there was only a short objects clause. 
The last sentence, which was rather curiously worded, ran 
as follows: ‘In order to the attainment of the main object 
of the company, they [i.e., the company] may do either in the 
United Kingdom, or Peru, or elsewhere, whatsoever they from 
time to time think incidental or conducive thereto.” The 
question was whether the company had power to accept bills 
of exchange. The decision really turned on whether the 
accepting of bills of exchange might be thought to be incidental 
or conducive to the company’s business whether, in other 
words, the company’s business was such as might call for 
this to be done or whether the doing of it would constitute 
something quite apart from and unconnected with that 
business. It was held that the company had the necessary 
power, and one might think at first sight that the case hardly 
There is, however, one point about it 
The part of the objects clause above 


called for comment. 
which is of importance. 
cited gave the company power to do whatsoever it might think 
incidental or conducive to the attainment of its main object. 
The clause did not require that the thing to be done should 
actually be incidental or conducive so long as the company 
thought that it was. Lord Cairns, L.J., after referring to the 
terms of the power, pointed out that anything which in the 
opinion of the company was incidental or conducive to its main 
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object was within its powers. The test was the opinion of the 
company and not the likelihood or otherwise of the matter 
proving to be successful. A clause, therefore, to the same 
effect as the one in the Peruvian Railways’ Case is somewhat 
wider than the example which I gave at the beginning of this 
article. 

[ have dealt at some length with residuary clause containing 
a power. They are, as I have said, exceedingly common. 
They create no additional objects but serve only to ensure 
that the objects as stated shall not fail of fulfilment for want 
of the necessary means to effect them. Take, then, the case 
which I put in the first paragraph of this article. A company, 
having as its object the carrying on of business A, wants to 
set up in business B as well. Conditions may have changed 
and a combination of the two businesses may be expected to 
do much better than business A does by itself. The company 
has not, however, among its objects the carrying on of business 
B. Can it do so if it has a residuary clause of the kind already 
considered ? The answer is in the negative. Even though the 
carrying on of business B may be very helpful in carrying on 
business A, it is nevertheless a distinct business and not a 
way of the carrying on of the same business. There is no power 
under such a clause to embark the assets of the company on a 
new business. 

Suppose, however, that the memorandum contains a 
residuary clause in a slightly different form, and that this 
residuary clause is a true object clause and not merely a power. 
If that is the case, then the position is quite different. The 
memorandum may contain, after the first two or three sub- 
clauses of the objects clause and before the remaining 
sub-clauses which set out the powers, a sub-clause allowing 
the company (in some such words as these) to carry on any 
other business which may be conveniently or advantageously 
carried on in connection with the foregoing objects. Now, 
here is something more than a mere method of attaining the 
foregoing objects. Such a sub-clause introduces a distinct 
object and authorises the company to carry on a certain class 
of business side by side with the businesses previously referred 
to. The company can, in fact, set up in any business which 
can be conveniently or advantageously combined with the 
businesses outlined in its first objects sub-clauses. In order 
to avoid any difficulty which may arise in determining whether 
a certain business can or cannot be conveniently or advan- 
tageously so combined, the sub-clause can be modified by 


adding the words “in the opinion of the company,” or, if 


preferred, “‘ in the opinion of the Directors.” That opinion 
will then be the only test, and it will be obtained in the usual 
way at a meeting. Generally, it will be wiser to make the 
opinion of the company in general meeting necessary, since 
the shareholders should have an opportunity of determining 
whether their money should be used for purposes not 
contemplated when they subscribed. 








A Conveyancer’s Diary. 


THE recent case of Re Chadwick, Shaw v. Woodward [1939} 
W.N. 138, was one upon the fraudulent 


Fraudulent execution of powers which, though made 
Exercise of in favour of objects of the powers, were 
Power of void through being made with an ulterior 
Appointment. purpose and raised the interesting and 
Subsequent unusual point as to whether appointments 
Appointment made subsequently to those which were 
Presumed void for that reason were tainted with the 
Tainted with same fraud, although there was no evidence 
Same Fraud. to show that, in fact, such subsequent 


appointments were made with the same 

ulterior motive. 
On 30th September, 1903, A executed two deeds poll of 
appointment, one in execution of a power of appointment 





given her by her marriage settlement and the other in execution 
of a power of appointment given to her by her father’s will. 
The two appointments were to the same effect. She thereby 
purported irrevocably to appoint that the funds subject to the 
trusts of the settlement and will respectively should, after her 
death, be held in trust as to one moiety for her son, the 
defendant C, absolutely, and as to the other moiety for her 
son G, on his attaining the age of twenty-one years, with a 
gift over if G should die under that age to C absolutely. Both 
C and G were objects of the power. In fact, both appoint- 
ments were made with the object that C should raise money 
by mortgage of his reversionary interest to be paid to A and 
used by her in payment of her debts. 

The first question was whether in that state of facts the 
appointments were invalid. 

On this point the law is clear that “‘a person having a 
limited power must exercise it bond fide for the end designed ; 
otherwise the execution is corrupt and void” (“ Farwell 
on Powers,” 3rd ed., p. 457). 

In Vatcher v. Paull [1915] A.C. 372 Lord Parker stated the 
law as-follows: ‘‘ The term fraud in connection with frauds 
on a power does not necessarily denote any conduct on the 
part of the appointor amounting to a fraud in the common 
law meaning of the term or any conduct which could properly 
be termed dishonest or immoral. It merely means that the 
power has been exercised for a purpose, or with an intention 
beyond the scope of or not justified by the instrument creating 
the power. Perhaps the most common instance of this is 
where the exercise is due to some bargain between the 
appointor and the appointee whereby the appointor or some 
other person not an object of the power is to derive benefit. 
But such a bargain is not essential. It is enough that the 
appointor’s purpose and intention are to secure a benefit for 
himself or some other person not an object of the power.” 

3ennett, J., held on this point that the two appointments 
made by A were invalid, having been made with the purpose 
and intention that the appointee should raise money to pay 
A’s debts. 

A further point arose as to whether the appointments could 
be supported so far as they benefited G, although void so far 
as C’s interest was concerned. 

On that point Bennett, J., held that the appointments to 
G could not be severed as might have been done if it had been 
possible to conclude that A would have made the appointments 
to G independently of the appointments to C. 

The next point arose in consequence 
appointments made by A in favour of C. 

By her will, dated 4th May, 1915, A devised and bequeathed 
all her real and personal estate to her son C absolutely and 
in exercise of the power vested in her by the will of her father 
she thereby appointed and gave unto her son C the whole 
of the capital to which such power of appointment extended. 

On 2nd June, 1916, A executed another deed poll in which," 
after reciting (¢nter alia) that the deeds poll of 30th September, 
1903, were executed by her under a mistake and in fact 
operated contrary to her intention at the time the same were 
respectively executed in so far as they purported to be 
irrevocable respecting one of the interests thereby conferred 
and after reciting that she had been advised that the former 
deeds poll of 80th September, 1903, were liable to be declared 
void and ineffective, she purported to exercise the power 
of appointment couferred on her by the settlement and the 
will of her father by appointing the trust funds after her 
death to her son C. ' 

It seems that there was no evidence that these further 
appointments were made with the like intent as the former 
ones and the question was whether the later appointments were 
tainted with the same fraud as the former appointments. 

The law on this point is stated in * Farwell on Powers,” 
3rd ed., p. 231, io be * [If there were first a fraudulent appoint- 
ment of part of a fund and then a general appointment before 


of subsequent 
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any steps had been taken to set aside the former appointment 
the latter may operate as an effectual appointment. But in 
the case of fraudulent appointments whether actually set 
aside by the court or not, if the second appointment is to the 
same person as the first, the difficulty of showing that the 
second appointment is free from the fraud which vitiated the 
first is so great as to be almost inseparable.” 

In Topham v. Duke of Portland (1869), 5 Ch. 40, it was held 
that in such a case the burden of proof requisite to support a 
second appointment rests upon the appointee. And in that 
case Giffard, L.J., said (at p. 62) : “* Where an appointment has 
been set aside by reason of what has taken place between 
the donee of a power and an appointee, a second appointment 
by the same donee to the same appointee cannot be sus- 
tained otherwise than by clear proof on the part of the 
appointee that the second appointment is perfectly free from 
the original taint which attached to the first.” 

Applying these principles in giving his judgment in 
Chadwick, Bennett, J., said: ‘* I have no evidence as to the 
reasons for which A made her will and no evidence except that 
afforded by the recitals as to the reasons for which the deed 
poll of 2nd June, 1916, was executed. C has not satisfied me 
that either of the later appointments was free from the taint 
vitiating the two earlier ones.” His lordship therefore held 
that the trust funds were not validly or effectively appointed 
by A in trust for C either by the deed poll of June 2nd, 1916, 
or the will of 4th May, 1915. 


te 








Landlord and Tenant Notebook. 
THERE are various ways in which a tenancy can come to an 
end at an earlier date than the parties may 
Rights of have expected. The words “ or the sooner 
Action accrued determination,” generally to be found in 
before the covenant to deliver up, show that 


Premature draftsmen, at all events, have been alive 
Determina- to such possibilities. From time to time 
tion. attempts have been made to establish that 


whien this happens all is, as it wére, over 
between the parties, “all”? including any rights to enforce 
claims for breaches of obligation of the tenancy already 
committed. As vet, I think it is right to say that no success 
has been scored. 
The commonest premature determination is, 
I suppose, forfeiture. It is well established that a landlord 
who has elected to re-enter must be careful not to waive his 
right by any conduct which can be construed as a recognition 
of the relationship, and that any demand or receipt of rent 
will have this effect unless a writ claiming possession has been 
issued. But this does not deprive him of his rights to enforce 
causes of action accrued before the forfeiture. In Hartshorne 
v. Watson (1838), 4 Bing. N.C. 178, an ex-tenant, sued for rent 
accrued due before re-entry, contended that he was excused 
by virtue of the particular wording of the proviso which had 


cause of 


been invoked : ‘ to re-enter and the same to have again, as if 


the said indenture had never been made.” An ingenious 
argument, which was dealt with by pointing out that the 


imagination was not called upon to function until the time of 


re-entry. In a more recent case, Penton v. Barnett [1898] 
1 Q.B. 276, C.A., when the cause of forfeiture was disrepair 
and thus a recurring breach, A. L. Smith, L.J., expressed the 
position in this way: “It is perfectly well settled that the 


acceptance of rent is an acknowledgment of the existence of 


the tenancy but it is pointed out that the claim for rent 
is at most an election to treat the defendant as tenant up 
to 25th December, and that, inasmuch as between that date 
and 14th January [the date of the writ] following the premises 
were in the same state there was a breach of covenant 
between those dates in respect of which the plaintiff could 
maintain his action for possession. In my opinion 

this contention is well founded.” 





A clause creating an option to break may expressly provide 
for the reservation of rights of action; that discussed in 
Blore v. Giulini [1903] 1 K.B. 356, did not, though it contained 
a good deal more. The defendants, tenants who had exercised 
the option, relied, when sued for breaches of repairing 
covenants, on the words “ in such case this present indenture 
and every clause, matter and thing therein contained shall, 
upon the expiration of the said notice, cease and determine 
and be void, anything hereinbefore contained to the contrary 
notwithstanding.” Wright, J., described their contention as 
contrary to comnion sense, and held that the point was decided 
by Hartshorne v. Watson, supra, which was indistinguishable. 

When a surrender is negotiated, there is, of course, no reason 
why it should not be made to prov ide for an amnesty. But in 
the absence of provision to that effect, it appears that existing 
rights of action will not be held to be extinguished. Brown v. 


Blake (1912), 47 L.J. 495, is, perhaps, not a pure example of 


the operation of this principle, but is sufficient to indicate its 
existence. The claim in that case was brought by a fish- 
monger; the defendant had agreed to fit up premises and 
let them to him for the purpose of his business. This agree- 
ment was made on a 15th September, and the work was to be 
completed by the 29th of that month, which suggests that a 
term had been agreed though the statement of facts does not 
mention its nature. The defendant was so dilatory that in 
January the plaintiff refused to wait any longer, and then says 
the report, ‘the parties agreed to a surrender of the lease.” 
As this all happened before L.P.A., 1925, s. 149 abolished the 
doctrine of interesse termini, | take it that the plaintiff must 
have had possession; however, the point is that he sued for 
damages for breach of what was called the collateral agree- 
ment, and was held not to have forfeited his right to damages 
accrued before the “ rescission ” (as the judgment termed it) 
of the agreement. 

A better example is afforded by Richmond v. Savill [1926] 
2 K.B. 530, C.A. In this case a tenant died during the term, 
and the defendant, as her executor, sought to negotiate a 
surrender. In a letter written by the plaintiff's brother to 
the plaintiff's solicitor, the following passage appeared: * If 
Lady H’s executor agrees to pay the rent of * The Grove’ 
up to 25th March, 1925, and gives up possession not later than 
the end of February next, my brother is willing to release 
him.’ This was communicated to the defendant, accepted 
and acted upon; and when sued for damages for breaches of 
covenants to repair he contended that the word “* release ” 
discharged him from all liability. At first instance, he was 
remarkably successful, for it was held that even without that 
word the surrender would extinguish all rights of action. 

The Court of Appeal thought otherwise; there was no 
reason for not drawing a distinction between past and future, 
as had been done in the older cases mentioned earlier in this 
article; and the court declined to construe the latter as 
calculated to effect a release from existing obligations. 

Indeed, both forfeiture and surrender were covered by a 
passage in a very early authority, Walker's Case (1587), 
3 Rep. 25): “ And it was agreed, that if the lessor enters for 
condition broken or if the lessee surrenders to the lessor, now 
the estate and term is determined, and yet the lessors shall 
have an action for debt for the arrearages due before the 
condition broken, or the surrender made, as appears by 
F.N.B. 120.” 

Disclaimer on bankruptcy is tantamount to surrender (* in 
invitum”’) and the position is the same. It was, in fact, a 
passage in the judgment of Cotton, L.J., in Ex parte Allen, 
re Fussell (1882), 20 Ch. D. 341, C.A., which misled the court 
of first instance in Richmond v. Savill; as explained in the 
Court of Appeal, the facts show that the words ‘‘a surrender 
of a lease involves this, that there shall be a giving back to 
the lessor of the entirety of the property which is comprised 
in the lease, with a corresponding release of the tenant from 
the covenants contained in the lease ’’ related to future obliga- 
tions only. Another way of putting this would be to say that 
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Cotton, L.J., was discussing primary rights, not secondary 
rights or remedies. 

This short survey would not be complete if I omitted to 
refer to those statutory enactments which may occasion the 
determination of a lease more suddenly, if not more violently, 
than that brought about by forfeiture, surrender, or the 
exercise of an option. The enactments vary as regards objects 
sought to be attained; without attempting to give an 
exhaustive list, I think I can show that where existing rights 
of action are not expressly saved, provision is made for saving 
them by reference to judicial discretion. The Criminal Law 
Amendment Act, 1912, s. 5 (1), gives the landlords the right 
to determine leases of premises on the conviction of the tenant 
of knowingly permitting their use as brothels, provided he has 
refused to assign to an approved nominee : this is ‘‘ without 
prejudice to the rights or remedies of any party to such lease 
accrued before the date of such determination.” The repealed 
Factory and Workshop Act, i901, gave, by s. 101, tenants of 
condemned basement bakehouses a potential right to have 
their leases determined by courts of summary jurisdiction, 
as an alternative to having reconstruction expenses appor- 
tioned as seemed just and equitable, regard being had to the 
terms of any contract ; presumably an order for determination 
would not put an end to existing causes of action. The 
Factories Act, 1937, s. 47, has extended this provision in two 
ways: it applies now to any premises let as a factory, and 
either landlord or tenant may apply for determination, but 
nothing is said about vested rights of action. The consolidat- 
ing Housing Act of 1936 repeats in s. 160 the provision made 
by s. 40 of the 1930 Act, as amended by s. 87 (a) and (b) of the 
1935 Act : when clearance or demolition orders affect demised 
premises, either party may apply for variation or determina- 
tion of the lease ; and in either case the court must regard the 
terms of the lease and may impose conditions, which may 
include conditions “ with respect to the payment of money 


... by way of compensation, damages or otherwise.” 








Our County Court Letter. 
STRAYING DOGS AND STREET ACCIDENTS. 
In a recent case at Devizes County Court (Mullings v. Collett) 
the claim was for £3 12s. 6d. in respect of damage caused by 
a straying dog. The plaintiff had been knocked off his cycle 
by the defendant’s dog, and repairs to the cycle had been 
necessitated to the above amount. The defendant had been 
summoned by the police for permitting the dog to stray 
between sunset and sunrise, with the result that the magis- 
trates had imposed a fine. The plaintiff's case was that the 
defendant was accordingly liable in a civil court for the 
damage. A submission was made for the defendant that 
there was no case to answer. His Honour Judge Kirkhouse 
Jenkins, K.C., upheld the submission, on the ground that 
the mere contravention of a statute did not create a liability 
at common law. It was necessary also to show that the 
defendant had been in some way negligent, or that he owed 
some duty to the plaintiff in respect of the dog. Judgment 
was given for the defendant, with costs. This decision was 
in accordance with Phillips v. Britannia Hygienic Laundry 
Co., Ltd. [1923] 2 K.B. 832. The defendants’ lorry had been 
on the road in a dangerous condition, in breach of the Motor 
Cars (Use and Construction) Order, 1904. It was nevertheless 
held that this breach of statutory duty did not entitle the 
owner of a motor car (which had been damaged in a collision 
caused by the defect in the lorry) to recover damages at 
common law—in the absence of negligence in failing to 
discover the defect. On the other hand, it has been held to 
he actionable, without proof of negligence, to leave machinery 
unfenced in contravention of a statute. See Groves v. Lord 
Wimborne [1898] 2 Q.B. 402. The distinction appears to be 
that, if the public at large are to be benefited, there is no 





cause of action for breach of a statutory duty. If, however, 
the latter is imposed for the benefit of a class of individuals, 
e.g., the workpeople in a particular industry, any of them 
can sue for damage suffered by the breach of the statute. 
CONVERSION BY AUCTIONEERS. 

In a recent case at Shrewsbury County Court (Lupton v. 
Blyth), the claim was for £37 16s. as damages for conversion. 
The plaintiff's case was that he was the original owner of 
four stirks, which he sold to a third party on the 3rd June, 
1938, under a hire-purchase agreement. One _ instalment 
was paid thereunder, and, on the 7th June, 1938, the hirer 
wrongly delivered the animals to the defendant for sale by 
auction. Two of the animals were sold under the hammer 
and two privately. A cheque for £35 15s. less 12s. commission, 
was sent to the seller the same night. The first the defendant 
knew of the seller’s lack of title was in October. The plaintiff, 
however, claimed the full value of the cattle, less the one 
instalment paid by the hirer. It was contended that the 
defendant, having received goods into his custody, had, on 
selling them, handed them over to the purchaser with a view 
to passing the property in them. The result was that the 
defendant was liable to the plaintiff, as true owner, for the 
value of the animals. The defendant’s case was that the 
business of cattle markets would come to a standstill if an 
auctioneer had to raise from the rostrum the question of the 
seller’s title. It was submitted that, if an auctioneer only 
settles the price, as between the seller and the buyer of goods, 
and takes his commission, he is not liable for conversion if 
the seller is not entitled to sell. His Honour Judge Samuel, 
K.C., observed that the defendant had quite innocently 
taken the cattle into his possession from the purported owner. 
While they were in the possession of the defendant, only he had 
exercised dominion over them. From the possession of the 
defendant, the cattle had gone into the possession of the 
buyers at the sale. That was something more than a mere 
settling of the price. Judgment was accordingly given for 
the plaintiff for the amount claimed, with costs. 








: 
Land and Estate Topics. 
By J. A. MORAN. 

So far this year everything has gone well with the market for 
real estate. There was a big batch of small property on offer 
during April, and as this, as a rule, was of a very substantial 
character, it was only to be expected, while investors and 
speculators were very much on the move, that business 
would be very brisk. 

Mr. W. H. Abbey, who bought the Hughenden Estate, 
High Wycombe, has given the house, the heirlooms, and 
about 170 acres of land to a Disraelian Trust as a permanent 
memorial to Lord Beaconsfield. It is proposed, I am told, 
to form a non-political bodv, known as the Disraelian Society. 

The customer who puts up a pie-shop for sale may be asked 
some awkward questions. It transpired, from a case heard 
at Sittingbourne, that, according to the ruling of the East- 
bourne magistrates, the part where the pies are sold comes 
under the Shops Act, while the part where the pies are made 
comes under the Factories Act! And this even if the part of the 
counter where the pies are sold is only a few feet from the 
oven. Evidently the lot of the pieman is a very difficult one ; 
for what is legal behind the counter may be a crime by the 
oven. ; 

The possession of a deer park is a rarity nowadays, but in 
days gone by it was not without its disadvantages, as the 
owner was expected to supply all his friends with venison. 
In the “ Gwydir Papers ” there is an interesting memo of the 
people to whom Sir John Wynne used to send venison. 
The list began with the Bishops of Bangor and St. Asaph, 
who were among the dignitaries to whom a buck was sent. 
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Then came various individuals to whom a quarter of a buck 
was sent, and the small fry had to be content with pasties. 
One year Sir John had to send his son to pacify the judges at 
the assizes at Carnarvon, who had not received their usual 
gifts. 

Friendly litigants are not common, and that 
was interested in a claim for commission that 
Judge Archer in the Chichester County Court. 
was Mr. Glenister Woodfer, an estate agent, of Itchenor, 
and the defendant, Mr. Dobson, a builder, of Cobham. It was 
stated that both parties were “ entirely friendly,” but were 
unable to agree on the amount due to Mr. Woodfer following 
the sale of a £1,250 house at Itchenor, and wished to “ leave 
it to his Honour.” After the court decision. both claimant 
and defendant shook hands. 

At Sunderland County Court, Richardson 
judgment for the Marquess of Londonderry in a test case, 
in which Seaham Urban Council claimed an 
£16 3s. 6d. as the cost of demolishing property and clearing the 
site. He said the point at issue was whether a local authority, 
having demolished property at the request of the owner, was 
entitled to recover not only the cost of pulling down the house, 
but also the cost of removing unsaleable material from the site. 
Nowhere under the Housing Acts was the owner directed to 
do more than to demolish his building. Leave to appeal was 
granted. 

During a licensing case at Tower Bridge Police Court, a 
solicitor said: “* This house is in the vicinity of the Clink.’ 
Clink Street is the site of the old Southwark Clink prison, 


was why I 
came before 
The claimant 


Judge gave 








from which the expression * clink,” meaning prison, is 
derived. 

Reviews. 
Fingerprints: History, Law and Romance. By GtorGcE 


Witton Wixton, B.L., one of His Majesty’s Counsel in 

Scotland, and of the Middle Temple, Barrister-at-Law. 

1938. Demy 8vo. pp. xix and (with Index) 317. London, 

Edinburgh and Glasgow: William Hodge & Co., Ltd. 

12s. 6d. net 

* Who fished the murex up? What porridge had John 
Keats ?”’ These questions arise in one form or another 
whenever prize day comes for those who have gained the 
credit of a successful invention. This book comes as a belated 
and posthumous tribute to an unrecognised pioneer in the 
application of fingerprints to police purposes. In lifting from 
the memory of Henry Faulds the cloud of oblivion which has 
covered it, the author makes out a good case for maintaining 
that he received something less than his due. His ingenious 
contribution to the system which has made possible the 
identification and detection of criminals by means of the 
impressions of their fingertips was a very early tributary to 
the stream of knowledge on the subject. If he does not 
actually deserve a statue on the Embankment, he has at 
least earned a bust in one of the corridors of Scotland Yard. 
This book which traces the whole history of fingerprints from 
their use among the ancients to their part in the latest criminal 
trials presents a mass of information of considerable interest 
from the medico-legal point of view, though a somewhat 
ponderous style makes reading rather more difficult than it 


need be. 


Lloyd’s Inst Law Reports. Digest No. 6, vols. 51-60. Edited 
by CHartes W. Murr, of the Inner Temple and North 
Eastern Circuit, Barrister-at-Law, and R. Unwin Davis, 
of Gray’s Inn and the Western Circuit, Barrister-at-Law. 
1939. London: Lloyd’s. Price £2 2s., post free. 

The underwriting of risks is spreading from marine matters 
to other branches of insurance. The contents of this Digest 
are therefore of interest not only to legal specialists, but also 


agreed sum of 





to lawyers in general practice and to officers of insurance 
companies. Many cases are here noted which are not 
available elsewhere, and the volume is a useful compendium 
of cases decided between Hilary, 1935, and Hilary, 1938, 
inclusive. The headings of the Digest contain about 100 
classifications, ranging, e.g., from Air Carriage to Wreck in 
alphabetical order. 


Books Received. 
The Annual Charities Register Digest. Forty-sixth 
Edition, 1939. Demy &vo. pp. vi and (with Index) 530. 
London : Longmans, Green & Co., Ltd. : Charity Organisa- 


tion Society. &s. 6d. net. 


and 


Solicitor of 


Counsel's Retainers. By Grorce BELoE ELLIs, 
London : 


the Supreme Court. _— Crown 8vo. pp. 22. 
& Maxwell, Ltd. . 6d. net 

A. Suater, B.A., LL.B. 
Hoiuanp, B.A., of 
Crown 8vo. pp. xii 
Pitman & Sons, 


Sweet 

Pitman’s Commercial “a By J. 
Twelfth Edition, 1939, by R. H. Cope 
the Middle Temple, Barrister-at-Law. 
and (with Index) 279. London: Sir Isaac 
Ltd. Price 3s. 6d. 

Murray & Carter's Guide to Income Tax Practice. Fourteenth 
Edition, 1939. By Roger N. Carter, M.Com., F.C.A., and 
Hersert Epwarps, M.A. Demy 8vo. pp. Ixxvi and (with 
Index) 1092. London: Gee & Co. (Publishers), Ltd. 
10s. net. 

Introduction to the Study of the Law of the Constitution. By 
A. V. Dicey, K.C., Hon. D.C.L., of the Inner Temple. 
Ninth Edition, 1939, by E. C. 8. Wave, M.A., LL.D., of the 
Inner Temple. Demy 8vo. pp. clvii and (with Index) 681. 
London: Macmillan & Co., Ltd. 15s. net. 

Pollock's Law of Torts. Fourteenth Edition, 1939. By 
P. A. Lanepon, M.A., M.C., of the Inner Temple, Barrister- 

Royal 8vo. pp. xlvi and (with Index) 504. 

Stevens & Sons, Ltd. £1 5s. net. 

Manual, 1939. Seventy-first Edition. Edited 

by F. B. Dre te, Solicitor, Clerk to the Justices for the City 

J. Haywarp, O.B.E., Solicitor, Clerk to 


of Sheffield, and E. 
the Justices for the City of Cardiff. Demy 8vo. pp. eccxi 


at-Law. 
London : 


Stone s Justices’ 


and (with esr 2707. London: Butterworth & Co. 
(Publishers), Ltd.: Shaw & Sons, Ltd. 37s. 6d. net. Thin 
paper, 12s. 6d. net 

The British Year Book of International Law, 1939. Twentieth 


pp. vi and (with Index) 


Royal 8vo. 
Oxford 


Humphrey Milford, 


Year of Issue. Super 
249. London and Oxford: 
University Press.’ 16s. net. 





Obituary. 
Mr. E. COBBING. 

Mr. Edwin Cobbing, M.A. (Cantab.), solicitor, head of the 
firm of Messrs. Sherwood, Cobbing & Co., of Kingston-upon- 
Thames, died recently, in his seventy-first year. Mr. Cobbing 
was admitted a solicitor in 1894. 

Mr. J. A. LANGLEY. 

Mr. John Alban Langley, B.A., LL.M., solicitor, a member 
of the firm of Messrs. Langley, Phillips & Coleman, of Lincoln, 
died at his home at Lincoln, on Tuesday, 25th April, at the 
age of seventy-six. Mr. Langley, who was admitted a solicitor 
in 1886, was Coroner for the North Lincoln district. 


Mr. H. R. VICKERS. 


Mr. Henry Reginald Vickers, B.A. (Oxon), solicitor, 
partner in the firm of Messrs. Henry Vickers, Son & Brown, 
of Sheffield, died on Wednesday, 19th April. Mr. Vickers was 
admitted a solicitor in 1905. 
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COUNTY COURT CALENDAR FOR MAY, 1939. 


Circuit 1—Northumberland, etc. 
His Hon. JupGe RicHARDSON 

seen k, 5 

Berwick-on-T weed, 

Blyth, 

Consett, 26 

Gateshead, If 

Hexham, 9 

Morpeth, 12 
+*Newcastle-upon-Tyne, 8 (B.), 


10, 17 (R.B.), 19 (J.S.) 
(R. eve ry Th a 
North Shields, 11 
Seaham H: —— 22 
South Shiel my > 2o 
Sunderland, AF B.), 23, 24, 31 
Circuit 2— bee etc. 
His Hon. JupGE GAMON 
Barnard Castle, 11 
3ishop Auckland, 23 
Darlington, 10 
*Durham, 9, 22 
Guisborough, 
Leyburn, 
+*Middlesbrough, 3 (J.S.), 5, 17 


Northallerton, 
Richmond, 
+*Stockton-on-Tees, 2, 16 
Thirsk, 25 
West Hartlepool, 4, 18 
Circuit 3—Cumberland, etc. 
His Hon. JupGe ALLSEBROOK 
Alston, 13 
Appleby, 20 (R.) 
+* Barrow-in-Furness, 3, 4 
srampton, 
*Carlisle, 9, 17 (R.) 
Cockermouth, 11 
Haltwhistle, 
*Kendal, 2 
Keswick, 
Kirkby Lonsdale, 23 
Millom, 1 
Penrith, 12 
Ulverston, 
+*Whitehaven, 10 
Wigton, 
Windermere, 
*W orkington, 


Circuit 4—Lancashire. 
His Hon. JupGE PEEL, 
K.C. 
Accrington, 11 
7* Blackburn, 1, ¢ 
(J.S.) 
+*Blackpool, 3, 
(R.B.), 17 
*Chorley, 18 
Clitheroe, 9 (R. 
Darwen, 12 (R. 
Lancaster, 5 


(R.) 


11 (R.) 


O.B.E., 


4 (J.S.), 10, 12 


) 
) 


+*Preston, 2, 9, 16 (J.8.), 19 
(R.B.) 

Circuit 5—Lancashire. 

a Hon. JupGE CROSTHWAITE 


Bolton, 2 (J.S.), 10, 17 
Bury, 8, 15 (J.S.) 
*OQldham, 4 (J.S.), 11, 18 
*Rochdale, 5, 19 (J.S.) 
*Salford, 1, 3 (J.S.), 9 
12, 16 (J.S.) 


(J.S.), 


Circuit 6—Lancashire. 


His Hon. JupGeE DowpatLt, K.C. 

His Hon. JupGe PRrocTer 

+*Liverpool, 1, 3, 4, 5 (B.), 8 
©, 18, 12°{B.), 15, 16, 17, 


18, 19 (B.), 22 
St. Helens, 10, 24 
Southport, 2, 9, 23 
Widres, 26 

*Wigan, 11, 25 


Circuit 7—Cheshire, etc. 
His Hon. JupGe RicHarps 
Altrincham, 3, 24 
*Birkenhead, 1, 3 (R.), 8, 11 
(R.), 15, 17 (R.), 18, 25 (R.) 


*Crewe, 12 
Market Drayton, 
Nantwich, 5 

*Northwich, 11 
Runcorn, 9 

*Warrington, 4 


to 


, 18: (8.), 


Circuit 8—Lancashire. 

His Hon. JupGe Leicu 
Leigh, 5, 19 

+* Manchester, 


19 (B.) 


Circuit 10—Lancashire, etc. 

His Hon. JupGe Bureis 

* Ashton-under-Lyne, 5, 22 (R.B.) 
3urnley, 15 (R.B.), 18, 19 
Colne, 17 
Congleton, 12 
Hyde, 10 

*Macclesfield, 4, 
Nelson, 
Rawtenstall, 3 
Stalybridge, 11, 25 

*Stockport, 2, 9, 23, 24, 26 (R.B.) 
Todmorden, 16 


Circuit 12—Yorkshire. 


9 (R.B.) 


His Hon. JupGe FRANKLAND 
*Bradford 2 _— B.), 10, 12 (J.S.), 
17 (R.B.) 25 


Dewsbury, 4 ate .), 9 
*Halifax, 4, 5 (J.S.), (R.B.) 
*Huddersfield, 2, 3 (J.S.) (R.B.) 

Keighley, 18 

Otley, 17 

Skipton, 19 

Wakefield, 11 (R. 

(R.) 


Circuit 13—Yorkshire, etc. 
His Hon. JupGe ESsENHIGH 
*Barnsley, 17, 18, 19 
G lossop, 24 
Pontefract, 8, 22, 
Rotherham, 9, 10 
*Sheffield, 2 (J.S.), 3, 4, 5, 11, 12, 
16 (. Trt “e (R.), 25, 26 


Circuit 14—Yorkshire. 
His Hon. JupGe STEWART 
Easingwold, 
Harrogate, 5, 

Helmsley, 


B.), 16, 23 


23 (J.S.) 


Leeds, 3, 4 (J.S.), 5 (R.), 10, 
11 (J.8.), 12 (R.), 16 (R.B.), 
17, 18 (J.S.), 19 (R.), 24, 25 
(J.S.) 


tipon, 9 
Tadcaster, 23 


York, 16 
Circuit 16—Yorkshire. 


His Hon. JupGe Sir 
Banks, K.C. 
deverley, 4 (R.), 5 
Bridlington, 1 
Goole, 23 
Great Driffield, 1 
**Kingston-upon-Hull, 
(@.), 10, ii, 2 
(R.B.), 22 (R.) 
New Malton, 24 
Pocklington, 
*Scarborough, 
Selby, 
Thorne, 25 


Whitby, 3 


REGINALD 


8 (R.), 9 
(J.S.), 15 


2, 3, 9 (R.B.) 


(R.), 4 


Circuit 17—Lincolnshire. 
His Hon. JupGe LANGMAN 
Barton-on-Humber, 16 (R.), 23 
+* Boston, 4 (R.), 11, 18 (R.B.) 
Brigg, 8 (R.) 
Caistor, 24 
Gainsborough, 
Grantham, 19 
T*Great Grimsby, 2, 3 (J.S.‘, 4 
(R.B.), 5, 17 (J.S.), 18 
(R. every Wednesday) 
Holbeach, 26 


12, 19 (R.) 


LL 2.2 4 8 (3, 
8, 9, 10, Li, 26, 46, U9, 16, 


*Lincoln, 4 (R.B.), 
*Louth, 16 

Market Rasen, 
Scunthorpe, 15 (R.), 22 
Skegness, 10 

Sleaford, 9 

Spalding, 25 (R.) 
Spilsby, 5 (R.) 


11 (R.), 15 


(J.S.), 12, 17, 18, 
Worksop, 9 (R.), 16 


Circuit 19—- Derbyshire, etc. 
His Hon. JupGcr Loneson 
Alfreton, 2 
Ashbourne, 
Bakewell, y 
surton-upon-Trent, 
Buxton, 8 
*Chesterfield, 5, 12 
*Derby, 3, 16 (R.B.), 17. 18 
(J.S. 
Ilkeston, 16 
Long Eaton, 11 
Matlock, 
New Mills, 
Wirksworth, 4 


19 (B.) 


10 (R.B.) 


Circuit 20—Leicestershire, etc. 


His Hon. JupGe GaLsraitu, K.C, 
Ashby-de-la-Zouch, 18 
*Bedford, 16 (R.B.), 24 
Bourne, 19 
Hinckley, 17 
Kettering, 23 
*Leicester, 8, 9, 10 (J.S.), (B.)., 


11 (B.), 12 (R.B.), 15, 
Loughborough, 16 
Market Harborough, 
Melton Mowbray, 12 (R 
Oakham, 25 (R.) 
Stamford, 
Wellingborough, 25 

Circuit 21—-Warwickshire. 
His Hon. JupGe Dae 
His Hon. Jepce Rveae, 

(Add.) 

*Birmingham, 1, 
10, 11, 12, 


19, 22, 23 


26 (R) 


.), 26 


K.C, 


2, 3, 4, 5, 8, 9, 
15, 16 (B.), 17, 18, 


Circuit 22—-Herefordshire, etc. 
His Hon. JupGe Roope REEVE, 
K.C, 

sromsgrove, 
Bromyard, 
Evesham, 24 
Great Malvern, 8 
Hay, 10 
*Hereford, 16, 23 
*Kidderminster, 9, 25 
Kington, 17 
Ledbury, 
*Leominster, 15 
*Stourbridge, 11, 12 
Tenbury, 
*Worcester, 18, 19 
Circuit 23—Northamptonshire. 
His Hon. JopGe Hurst 
Atherston, 1] 
Bletchley, 15 
*Coventry, 8, 9, 
Daventry, 10 
Leighton Buzzard, 
*Northampton, i, 2 i2 ({&. 
16 (R.) 
Nuneaton, 5 
tugby, 18 


>» 


17 (R.B.}, 23 


B.), 


Circuit 24—-Monmouthshire, etc. 
His Hon. JupGe Tuomas 
Abergavenny, 

Abertillery, 9 

Bargoed, 10 











Chester, 23 


Horncastle, 18 (R.) 


Circuit 18-—-Nottinghamshire, etc. 


His Hon. Jupce Hitpyarp, K.C. 
Doncaster, 3, 4, 5, 22 
East Retford, 23 
Mansfield, 1, 2, 8 (R.) 
Newark, 9 (R.), 15 
*Nottingham, 4 (R.B.), 10, I] 


+*Cardiff, 1, 2, 3, 5, 6 

Chepstow, 

Monmouth, 23 
+* Newport, 16, 18 

Pontypool and Blaenavon, 17, 25 
*Tredegar, 11 


Circuit 25—Staffordshire, etc. 


His Hon. JupGe TEeBss 

*Dudley, 2, 9 (J.S.), 23 

*Walsall, 4, 11 (J.S.), 18, 25 (J.S8.) 

*West Sromwich, 3, 10 (J.S.), 
17, 24 (J.S.) 

*Wolverhampton, 5, 12 (.J.S.), 
19, 26 (J.S.) 


Circuit 26—-Staffordshire, etc. 
His Hon. JupGe Rveaa, K.C. 
Burslem, 18 
*Hanley, 11 (R.), 25, 26 
Leek, 15 
Lichfield, 
Newcastle-under-Lyme, 16 
*Stafford, 12 
*Stoke-on-Trent, LO 
Stone, 
Tamworth, 
Uttoxeter, 19 
Circuit 27—-Middlesex. 
His Hon. JupcGe Tupor REEs 
Whitechapel, 4, 5, 11, 12, 18, 
19, 26 


Circuit 28—Shropshire, etc. 
His Hon. JupGE SaMvEL, K.C. 
grec on, 19 
Bridgnorth, 17 
Builth Wells, 11 
Craven Arms, 9 
Knighton, 15 
Llandrindod Wells, 12 
Llanfyllin, 
Llanidloes, 
Ludlow, 10 
Machynlleth, 
Madeley, 18 
*Newtown, 
Oswestry, 16 
Presteign, 8 
*Shrewsbury, 22, 25 
Wellington, 23 
Welshpool, 
Whitchurch, 24 


Circuit 29—-Carnarvonshire, etc. 
His Hon. JupGe Srr ARTEMUS 
Jones, K.C. 

dala, 
+* Bangor, 15 

Blaenau Festiniog, 9 
*Carnarvon, 17 

Colwyn Bay, 19 

Conway, 

Corwen, 

Denbigh, 

Dolgelly, 

Flint, 

Holyhead, 16 

Holywell, 8 

Llandudno, 

Llangefni, 
Llanrwst, 
Menai a 
Mold, 2 
iteaocaten 
Pwllheli, 11 
Rhyl, 12 
Luthin, 18 
*Wrexham, 22, 23 


26 (B.) 


Circuit 30—-Glamorganshire. 
His Hon. JupGe WILLIAMS, 
*Aberdare, 2 
Bridgend, 23, 
Caerphilly, 4 
*Merthyr Tydfil. 4, 
*Mountain Ash, 3 
Neath, 16, 17, 18 
*Pontypridd, 10, 11, 12 
Port Talbot, 19 
*Porth, 8 


K.C. 


26 


24, 25, 
wt 





Barry, 4 


*Ystradyfodwg, 9 


Cireui 
His H 
K 
*Avi 
Ban 
Buc 
Chi, 
Hen 
Hig! 
FOxfi 
*Rea 
Shiy 
Tha 
Wal 
War 
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Cireuit 31—Carmarthenshire, etc. 
His Hon. JupGe Davies 
Aberayron, 16 
#*Aberystwyth, 4 
Ammanford, 3, 22, 31 
Cardigan, 
+*Carmarthen, 
+*Haverfordwest, 17 
Lampeter, 
Llandilofawr, 
Llandovery, 13 
Llanelly, 5, 18, 19 
Narberth, 15 
Newcastle-in-Emlyn, 1 
Pembroke Dock, 
*Swansea, 8, 9, 10, 11, 12 
Cireuit 32—Norfolk, etc. 
His Hon. JUDGE ROWLANDS 
seccles, 
Bungay, 15 
Diss, 16 
Downham Market. 4 
East Dereham, 
Eye, 
Fakenham, 
+#*Great Yarmouth, 25, 2€ 
Harleston, 
Holt, 
+*King’s Lynn, 18, 19 
+Lowestoft, 5 
North Walsham, 
*Norwich, 22, 23, 24 
Swaffham, 17 
Thetford, 9 
Wymondham, 10 
Circuit 33—Essex, etc. 
His Hon. JupGE HILDESLEY, K.C. 
Braintree, 19 
*Bury St. Edmunds, 16 
*Chelmsford, 15 
Clacton, 23 
Colchester, 17, 18 
Felixstowe, 24 
Halesworth, 30 
Halstead, 
Harwich, 
+I pswich, 10, 11, 12 
Maldon, 4 
Saxmundham, 
Stowmarket, 26 
Sudbury, 3 
Woodbridge, 
Circuit 34—Middlesex. 
His Hon. JupGeE Dumas 
His Hon. JupGe Tupor REEs 
(Add.) 
Uxbridge, 2, 9, 23 
Circuit 35—-Cambridgeshire, etc. 
His Hon. JupGE CAMPBELL 
siggleswade, 16 
Bishops Stortford, 
*Cambridge, 10 (R.), 
(B.), 18, 19 (R.B.) 
Ely, 26 
Hitchin, 3 
Huntingdon, 5 (R.), 11 
*Luton, 4 (J.S.), (B.), 5, 19 
(R.B.) 
March, 15 
Newmarket, 25 
Oundle, 
*Peterborough, 5 (R.), 9, 10 
Royston, 12 
Saffron Waldon, 22 
Thrapston, 24 
Wisbech, 5 (R.), 23 


Circuit 36—Berkshire, etc. 
His Hon. JupGe CoTes-PREEDY, 
6 oh 
*Aylesbury, 12, 26 (R.B.) 
Banbury, 10 (R.B.), 17 
Buckingham, 23 
Chipping Norton, 3 
Henley-on-Thames, 15 
High Wycombe, 
*Oxford, 3 (R.B.), 8 
*Reading, 11 (R.B.), 18, 19 
Shipston-on-Stour, 2 
Thame, 11 
Wallingford, 
Wantage, 1] 


» 


17 (J.S.), 


*Windsor, 5, 16, 22 
Witney, 10 
Circuit 37—Middlesex, etc. 
His Hon. JupGe HARGREAVES 
Chesham, 9 
*St. Albans, 15, 16 


West London, 1, 2, 3, 4, 5, 8, 


10; 1%, 12; 17, 16; 19; 22; 23, 
24, 25, 26 
Circuit 38—-Middlesex, etc. 
His Hon. Junge Hancock 
Barnet, 2, 16 ; 
*Edmonton, 4, 5, 9, 11, 18, 19, 


23, 25 
*Hertford, 3 
Waltham Abbey, 12, 26 
Watford, 10, 17, 24 
Circuit 39—-Middlesex. 


His Hon. JupGe LILLey 


Shoreditch, 1, 2, 4, 5, 8, 9, 11, 


12, 15, 16, 18, 19 
Circuit 40—Middlesex. 


His Hon. JupGE THompson, K.C. 


His Hon. JvupGe DRvUCQUER 
(Add.) 

His Hon. Jcupce Trvpor ReEEs 
(Add.) 


S; 8; 3; 10; 21, 
18, 19, 22, 23, 


Bow, 1, 2, 3, 4, 
12. 16; 16,17, 
24, 25, 26 
Circuit 41—-Middlesex. 
His Hon. JupGE EARENGEY, K.C. 
His Hon. JupGe Davin Davies, 
K.C. (Add.) 


Clerkenwell, 1, 2 (J.S.), 3, 4, 5, 
S 9 (383,10; ti; ig, 1, 
16 (J.S.), 17, 18, 19, 22 


23 (J.S.), 24, 25, 26 
Circuit 42—Middlesex. 
Hts Hon. JupGe Str Hitt KeEtty 
Bloomsbury, 1, 2, 3, 4, 5 (J.S.), 
8, 9, 10, 11, 12 (J.S.), 15, 16, 
17, 18, 19 (S.), 22; 23; 24, 
25, 26 


Circuit 43—-Middlesex. 


His Hon. JupGE DRYSDALE 
Woopcock, K.C, 
His Hon. JupGe DRvcQuerR 


(Add.) - 
Marylebone, 1, 2, 3, 4, 5, 8, 9, 
bO; FE, 12, 16,. 16; 17, 88; 19; 
22. 23, 24 
Circuit 44—Middlesex. 
His Hon. Jupce Str Morpaunt 
SNAGGE 
His Hon. JupGe Dumas (Add.) 
Westminster, Daily (except 
Saturdays) until 26th. 
Circuit 45—Surrey. 
His Hon. JupGe Haynon, K.C. 
His Hon. JupGe Hurst (Add.) 
*Kingston, 2, 5, 9, 12, 16, 19, 23 
*Wandsworth, 1, 3, 4, 8, 10, 11, 
15, 17, 18, 22, 24, 25 
Circuit 46—Middlesex. 
His Hon. JupGE DRUCQUER 
*Brentford, 1, 4, 8, 11, 15, 18, 
Willesden, 2, 3, 5, 9, 10, 12, 16, 
17, 19, 23, 24 
Circuit 47—-Kent, etc. 
His Hon. JupGe WELLS 
His Hon. JupGe Hurst (Add.) 
*Greenwich, 3, 5, 12, 17, 19, 26 
Southwark, 1, 2, 4, 8, 9, 11, 15, 
16, 18, 22, 23, 25 
Woolwich, 10, 24 
Circuit 48— Surrey, etc. 
His Hon. JupGe Konstam, 
C2.5., BL. 
Dorking, 11 
Epsom, 3, 17 
*Guildford, 4, 18 
Horsham, 9 
Lambeth, 1, 2, 5, 8, 12, 15, 16, 
19, 22, 23, 24, 25 
Redhill, 10 
Circuit 49—-Kent. 
His Hon. JupGE CLEMENTS 
Ashford, 1 


*Canterbury, 9 
Cranbrook, 

Deal, 

* Dover, LO 
Faversham, 8 
Folkestone, 2 
Hythe. 5 

*Maidstone, 12 
Margate, 11 

+Ramsgate, 3 

+* Rochester, 17, 18 
Sheerness, 4 
Sittingbourne, 16 
Tenterden, 15 


Circuit 50—Sussex. 


His Hon. JupGr Austin JONES 
His Hon. JupGe ArcHER, K.C. 
(Add.) 


Arundel, 5 
Brighton, 4, 11, 
19, 25 
+*Chichester, 17 
*Eastbourne, 10, 24 
*Hastings, 9, 23 
Haywards Heath, 3 
*Lewes, | 
Petworth, 22 
Worthing, 2, 16 
Circuit 51—-Hampshire, etc. 
His Hon. Jupce Toruam, K.C. 
Aldershot, 
Basingstoke, 1 
Bishops Waltham, 
Farnham, 12, 13 
*Newport, 
Petersfield, 
+*Portsmouth, 1 
25 
Romsey, 
Ryde, 3 
**Southampton, 2, 9, 16, 
23 
*Winchester, 10 
Circuit 52—Wiltshire, etc. 
His Hon. JupGe Jenkins, K.C. 
*Bath, 11 (B.‘, 18 (B.) 
Calne, 
Chippenham, 16 
Devizes, 15 
*Frome, 9 (B.) 
Hungerford, 8 
Malmesbury, 4 
Marlborough, 
Melksham, 19 
*Newbury, 17 (R.) 
*Swindon, 10, 17 (B.) 
Trowbridge, 12 
Warminster, 
Wincanton, 19 (R.) 
Circuit 53—Gloucestershire, etc. 
His Hon. JupGE KENNEDY, K.C. 
Alcester, 25 
*Cheltenham, 9, 10 (J.S.), 23 
Cirencester, 4 
Dursley, 11 
+*Gloucester, 8, 22 
Newent, 
Newnham, 2 
Northleach, 
Redditch, 12 
Ross, 5 
Stow-on-the-Wold, 24 
Stratford-on-Avon, 18 
Stroud, 16 
Tewkesbury, 15 
Thornbury, | 
Warwick, 19 
Winchcombe, 
Circuit 54—Somersetshire, etc. 
His Hon. JupGE WETHERED 
+* Bridgwater, 12 


12 (J.S.), 18, 


(BS), 45.08, 5S; 


17 (B.); 


+*Bristol, 5 (B.), 8 (J.S.), 9, 10, 
i, 36 (:s:), 16, V7, 38, 
19 (B.) 


Minehead, 23 
*Wells, 2 
Weston-super-Mare, 3, 4 
Circuit 55—Dorsetshire, etc. 
His Hon. Jupa@r Cave, K.C. 
Andover, 24 (R.) 


Blandford, 22 
*Bournemouth, 12 
16 (R.), 25 (R. 
Bridport, 23 (R.) 
Crewkerne, 9 (R.) 
* Dorchester, 5 
Lymington, 17 (R.) 
Poole, 10, 24 (R.) 
Ringwood, 
*Salisbury, 4 
Shaftesbury, 1 
Swanage, 
*Weymouth, 
Wimborne, 
*Yeovil, 11 
Circuit 56—Kent, etc. 
His Hon. JupGe Sir 
Hurst, K.C. 
Bromley, 2, 3, 11, 12, 17 
*Croydon, 1, 5, 8, 9. 10, 23, 24, 
26 
Dartford, 4, 18 
East Grinstead, 16 
Gravesend, 15 
Sevenoaks, 22 
Tonbridge, 
Tunbridge Wells, 25 
Circuit 57—-Devonshire. etc. 
His Hon. JupGe THESIGER 
Axminster, 15 (R.) 
+*Barnstaple, 23 
Bideford, 24 
Chard, 16 (R.) 
+*Exeter, 11, 12 
Honiton, 15 
Langport, 22 
Newton Abbot, 18 
Okehampton, 19 
South Molton, 
Taunton, 8 
Tiverton, 17 
*Torquay, 9, LO 
Torrington, 25 
Totnes, 
Wellington, 15 (R.) 


Circuit 58—Essex. 
His Hon. JupGe 
K.C. 
Brentwood, 19 (R.) 
Grays Thurrock, 23 (R.) 

Iiford, 1 (R.), 2,9 (R.), 10; 12, 
16:(R.), 17,22: (R.) 
*Southend, 10 (R.), 17 

24, 25 (R.), 26 
Circuit 59—-Cornwall, etc. 
His Hon. JupGe Litas 
Bodmin, 
Camelford, 
Falmouth, 22 (R.) 
Helston, 9 
Holsworthy. 
Kingsbridge, 
Launceston, 23 
Liskeard, 19 
Newquay, 
Penzance, 10 
+*Plymouth, 16, 17, 18 
tedruth, 11 
St. Austell, 8 
Tavistock, 22 
+*Truro, 12 
{The Mayor’s and City of London 
Court. 
His Hon. JupDGE Dopson 
His Hon. JupGeE WuHITELEY, K.C. 


15, 


(J.S.), 
) 


2 
23 (R). 


GERALD 


Davip DAvVIEs, 


(R.B.), 


His Hon. JupGe THOMAS 
His Hon. JupGE BEAZLEY 
Guildhall, 1, 2, 3 (A.), 4, 5 
(J.S.), 8, 9, 10, 11, 12 (J.S.), 
15, 16, 17 (A.), 18, 19 (J.S.), 


« 22, 23,24 (A.) 


* = Bankruptcy Court 
si Admiralty Court 
(R.) = Registrar’s Court only 
(J.S.) Judgment Summonses 
(B.) = Bankruptcy only 
(R.B.) = Registrar in  Bank- 
ruptcy 
(Add.) = Additional Judge 
(A.) = Admiralty 
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To-day and Yesterday. 
LEGAL CALENDAR. 

24 Aprit.—On the 24th April, 1787, “‘ Thomas Davis, 
better known by the name of Old Simon, was 
brought before Mr. Alderman Townsend at Guildhall as a 
vagrant, when he appeared to be a Greek and a housekeeper 
in East Smithfield. On searching him a considerable sum of 
money was found. The Alderman ordered him to be shaved 
and washed and then committed him to Bridewell for a 
month to be whipped going in and coming out, and his money 
to be then restored to him, his rags and habiliments for 
begging burnt and other apparel put on in their room and 

then to be passed into his own country.” 


25 Aprit.—On the 25th April, 1790, Erskine moved the 
Court of King’s Bench for a criminal informa- 

tion against the Governor of Barbados. This rather choleric 
ventleman had been offended by some remarks concerning 


himself which had fallen from Sir James Marriott, Judge of 


the High Court of Admiralty, in giving judgment in a case in 
which he was concerned. In his anger he had so far forgotten 
propriety as to send the judge a challenge. A rule was now 
granted for proceedings against him, but a few days later he 
brought himself to apologise and the matter was dropped. 


26 Aprit.—Sir Edward Clarke died on the 26th April, 
1931, having long survived the great tradition 
of Victorian advocacy to which he belonged. He was of the 
generation of the first Lord Russell of Killowen against whom 
he constantly appeared in the courts opposing his * swaviter 
in modo ”’ to the other’s “ fortiter in re.’ Lord Reading, when 
asked whom he considered as the most dangerous opponent 
he had met at the Bar, unhesitatingly named Clarke. In 
the Bar Mess he was a delightful companion, adding song to 
his other gifts. 


27 Aprit.—Christopher Milton, the brother of the poet, 
was appointed a Baron of the Exchequer on 
the 27th April, 1686, at the age of seventy-one. 


28 Aprit.—By 1785 the state of our criminal law was 
already causing concern. On the 28th April 
it was recorded that on that day ‘a most lamentable 
spectacle was exhibited to an innumerable multitude of their 
wretched fraternity who were assembled from all quarters on 
the occasion, viz., nineteen of their fellow labourers hanged 
up like dogs for crimes committed against the laws of their 
country which no punishment will prevent, while common 
strumpets are permitted at all hours and in all places to stroll 
the streets, to entice youth, to initiate them in vice and 
deprave their morals.”’ 
29 Aprit.—Charles Pepys, the son of Sir William Pepys, 
a Master in Chancery, was born in Wimpole 
Street on the 29th April, 1781. He was called to the Bar 
at Lincoln’s Inn in 1801, and took chambers at 16, Old Square: 
but though he was a skilful equity draftsman his early progress 
was exceedingly slow, perhaps because he was deficient in 
the dexterity at tricky expedients which is often found useful 
and tended to rest his cases on their merits. Moreover he 
had a bad voice and articulation, and was an unimpressive 
speaker. Still his merits eventually made him Master of 
the Rolls, and finally brought him to the Woolsack and a 
peerage as Lord Cottenham. 


30 Aprit.—When Lord Chief Justice Abbott was raised 
to the peerage on the 30th April, 1827, he had 
hesitated a while about his title. He was afraid the Bar 
would laugh if he became Lord Abbott, and Hendon, where 
he had a villa, did not provide a sufficiently high-sounding 
name. In the end as a loyal son of Kent he chose to become 
Lord Tenterden, and so figured in the letters patent which 
created him a baron of the United Kingdom. 





THe WEEK’s PERSONALITY. 

Not many people remember that John Milton had a younger 
brother who was a lawyer, for Christopher was of an easy 
going and quiet temperament, undistinguished either for 
letters or for law, and not even the reflected glory of the poet 
has illuminated his memory. Their careers diverged strangely, 
for while the Commonwealth made John the Latin Secretary 
to the Protector, Christopher was a strong Royalist, and 
during the civil war bad acted as a royal commissioner in 
certain counties for sequestrating the estates of adherents to 
the Parliament. There was, however, no estrangement 
between the brothers and, im the years before the Restoration. 
Christopher does not seem to have been inordinately penalised 
for his politics. Religion marked another divergence between 
them, for while John was a Puritan, Christopher returned 
to the faith of his grandfather and became a Roman Catholic. 
This probably helped to recommend him to James IT, who 
appointed him a Baron of the Exchequer in 1686, at the 
age of seventy-one. Next year he was transferred to the 
Common Pleas. In 1688 he was granted a writ of ease with 
continuance of his salary on the ground of his age. He retired 
to his residence at Rushmere in Suffolk where he ended his 
days. 


A SYRIKE IN THE Law. 

The threatened strike of the Welsh solicitors dissatisfied 
with their treatment over poor persons’ cases would not be 
without precedent in our legal history. In Charles IT’s time, 
when Sir Francis North presided in the Common Pleas, 
the Serjeants tried to protect their exclusive rights there 
against certain privileges which he had accorded to his 
brother Roger by refusing to plead. The Chief Justice 
indignantly adjourned, saying that next day he would if 
necessary hear juniors, attorneys or even the suitors them- 
selves. This thunderbolt split the ranks of the strikers and 
by the afternoon they had come humbly to North to apologise 
and promise never to do it again. “* The Chief told them that 
the affront was in public and in the face of the court and they 
must make their recognition there next morning in such 
manner as the greatness of their offence demanded 
Accordingly they did and the Chief first and the rest in order 
gave them a formal chiding with acrimony enough, all which 
with dejected countenances they were bound to hear. When 
this discipline was over the Chief pointed to one to move which 
he did more like one crying than speaking; and so ended 
the comedy, as it was acted in Westminster Hall, called 
‘The Dumb Day ’.” ' 


SYMBOLIC SWEARING. 


There was some breaking of crockery at Bristol recently 
when a Chinese seaman was charged with the murder of one 
of his fellows and divers compatriots were called to give 
evidence, each symbolically smashing a saucer and praying 
that so too his soul might be cracked if he did not speak the 
truth. Avory, J., at the Liverpool Assizes once presided over 
a trial arising out of an affray with hatchets between two 
Chinese gangs. By the end of the hearing the witnesses were 
standing ankle-deep in broken crockery. It was at Liverpool 
County Court ‘hat a Chinese witness not long ago was supplied 
with a saucer so durable that when he dashed it on the ground 
it rebounded intact. Thrice he threw it down and thrice it 
At last he was obliged to kneel down and hammer 
it heavily on the floor. It looks as if there was good adver- 
tising matter somewhere in this story. There is a tradition 
that once two eminent Persians appeared in an English court 
to give evidence with regard to a piece of machinery sold 
to an Eastern potentate. It is said that as their customary 
form of oath involved kissing the tail of a sacred cow there 
was some legal argument as to whose duty it was to procure 
such an animal. 


survived. 








336 THE SOLICITORS’ JOURNAL. 


April 29, 1939 








Notes of Cases. 
Judicial Committee of the Privy Council. 


Sri Raja Vyricherla Narayana Gajapatiraju Bahadur Garu 
». Revenue Divisional Officer, Vizagapatam. 
Lord Macmillan, Lord Romer and Sir George Rankin. 
23rd February, 1959. 
Inp1A—CoMPULSORY ACQUISITION OF LAND—ASSESSMENT OF 
COMPENSATION—PRINCIPLES OF—ENGLISH AND INDIAN 
Law Sirar—AcQuirRING AUTHORITY ONLY POoOssIBLE 
PURCHASER OF POTENTIALITY OF LAND ACQUIRED 
ASSESSMENT SAME AS IF SEVERAL PURCHASERS-—POTEN- 
TIALITY OF LAND TO BE CONSIDERED—VALUE OF LAND 
AFTER EXPLOITATION NOT TO BE CONSIDERED. 
Appeal from a decision of the High Court, Madras. 
The appellant Raja was the owner of certain land adjoining 
Vizagapatam Harbour, which was acquired compulsorily by the 
harbour authority (whose representative was the respondent 


to this appeal) in connection with the development. of 


the harbour. The appellant’s land, which adjoined the 
harbour on the south, consisted of a valley running down to 
the harbour. The top part of the valley constituted the 
catchment area of a spring yielding daily some 50,000 gallons 
of pure water which flowed down the lower part of the valley 
to the harbour. It was hoped that reconstruction work 
on the harbour would be completed by 1929, but the harbour 
land was very malarious, a condition found to be due to the 
fact that several villages in the district were depending for 
their water supplies on wells which were breeding grounds 
for malaria-bearing mosquitoes. Those circumstances being 
likely to keep away from the harbour the industrial enterprises 
which it was hoped would use it, a scheme was accordingly 
formulated for closing all the wells and acquiring from the 
appellant the catchment area fer the spring, the site of the 
spring itself and a small area below it, and for the diversion 
of the water away from the lower part of the valley and direct 
to the harbour. The necessary steps for the acquisition 
of the land were in due course taken under the Land Acquisition 
Act, 1894, s. 23, which specifies various matters to be 
taken into consideration in assessing the compensation 
payable. Section 24 (5) specifies as one of the matters not 
to be taken into consideration “ any increase to the value 
of the land acquired likely to accrue from the use to which 
it will be put when acquired.” The Land Acquisition 
Officer awarded the appellant Rs.17,745 compensation. 
The Subordinate Judge, Vizagapatam, increased that figure 
to Rs.1,20,750, but the High Court restored the lower figure. 

Lorp Romer, delivering the judgment of the Board, said 
that the general principles for determining compensation 
laid down by ss. 23 and 24 of the Act were substantially similar 
to those in England under the Lands Clauses Act, 1845. 
On the question of the value of the potentiality attaching to 
land in a case where, as here, there was only one possible 
purchaser, it would seem, apart from authority, that the 
value should be the sum which the assessor estimated that 
a willing purchaser would pay and not what a purchaser would 
pay under compulsion. The only possible purchaser of a 
potentiality was usually quite willing to pay for it; an 
example was Inland Revenue Commissioners v. Clay [1914] 
3 K.B. 466, a case under s. 25 (1) of the Finance (1909-1910) 
Act, 1910. In many ways similar was Glass v. Inland Revenue 
(1915), S.C. 449. It was argued that the matter assumed a 
different complexion in the case where the only possible 
purchaser of the potentiality was the one who had obtained 
the compulsory power of purchase. In Re Lucas and the 
Chesterfield Gas and Water Board [1909] 1 K.B. 16, Fletcher 
Moulton, L.J., said that the authorities to his mind laid down 
the principle that, where the special value existed only for 
the purchaser having powers of acquisition, that special 
value could not be considered in fixing the price, because 





t . n 
to do so would be to allow the existence of the scheme to 


enhance the value of the land purchased under it. Their 
lordships were not aware of any authorities which would 
justify such a principle, and were not prepared to follow that 
dictum. Their lordships had come to the conclusion that, 
even where the authorised acquirer was the only possible 
purchaser, the assessor must ascertain the price which a 
willing purchaser would pay to a willing vendor in exactly the 
same way as he would ascertain it where there were several 
possible purchasers. With regard to s. 24 (5), it meant no 
more than that the appellant’s land must be valued as it 
stood and not as it would stand when acquired and when the 
scheme was in operation. It did not mean that the possibility 
that a particular purchaser of land would give a higher price 
for it by reason of its possessing a special adaptability must be 
disregarded merely because the land would be more valuable 
in his hands when he exploited that adaptability than it 
would be if left in the hands of the vendor who was unable 
to exploit it. Applying those principles, their lordships 
awarded the appellant a total of Rs. 46,000. 

CounseL: A. M. Dunne, K.C., and P. V. Subba Row, for 
the appellant; H. U. Willink, K.C., W. Wallach, and W. W. K. 
Page, for the respondent. 

Sonricrrors: TJ. L. Wilson & Co. ; 


Office. 


The Solicitor, India 
{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Ulagalum Perumal Sethurayar ». Rani Subbulakshmi Nachiar 
Lord Romer, Lord Porter and Sir George Rankin. 
24th February, 1939. 

Inpia—-Hixnpu Law—ImMpartis_e EstateE—ANCESTRAL PRo- 
PERTY BELONGING To Jomnt FAMILY—ALIENATION BY 
ZEMINDAR—-EXcLuUSION OF ELDEST SON FROM SUCCESSION 

SETTLEMENT ON SELF FoR LiFe witH REMAINDER 
ABSOLUTELY TO SECOND Son By SEconD MARRIAGE—THIRD 
Son sy Tuirp MarrtiaGE—DeEcEASE OF ELDEST Son 
DECEASE OF SECOND SON—WHETHER His Wrpow or THIRD 
SON ENTITLED TO SUCCEED. 

Appeal from a decision of the High Court, Madras. 


A Hindu zemindar governed by the Mitakshara held an 
impartible estate as ancestral property belonging to the joint 
family. He had a son by his first wife who was dead, and his 
second wife was pregnant. Wishing to exclude his eldest son 
from succession, the zemindar in exercise of his power of 
alienation settled the whole property on himself for life with 
remainder absolutely to the unborn child. The transfer was 
voluntary. The eldest son and the second wife being dead, 
the zemindar married a third time, having a third son by that 
marriage. On the death of the second son, his widow brought 
an action to establish her right to succeed to the property. 
She was successful in the court of the subordinate judge, 
Tinnevelly, and in the High Court on appeal. The defendant, 
the third son, now appealed to His Majesty. 

Sir GeorGe Rankin, delivering the judgment of the Board, 
said that counsel for the appellant had contended that the 
settlor was not entitled in law to benefit one member of the 
family by terminating the right of other members in the estate : 
alternatively, that it was not competent for the second son to 
take the family estate as self-acquired property. While 
alienation to a stranger would defeat the rights of all members 
of the family, the result, it was argued, of alienation to one 
member could not in law have the same result. Counsel 
relied on decisions of the Board to the effect that, as the right 
of partition did not exist in the case of an impartible estate, 
junior members of a family would not be taken to have given 
up their interest in such an estate unless they could be proved 
to have surrendered it (Konammal v. Annadana (1927), 
L.R. 55 L.A. 114; Shiba Prasad Singh v. Ram Prayag Kumari 
Debi (1932), L.R. 59 T.A. 331; and Collector of Gorakhpur v. 
Ram Sundar Mal (1934), L.R. 61 L.A. 286). Their lordships did 


: not think that that argument could be sustained. Although 
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joint property could not, if governed by a custom of impar- 
ibility, be converted into a separate property by any exercise 
of the right to call for a partition, it did not follow that the 
same result could not be achieved in some other way. It 


could admittedly be achieved by surrender. The right of 


unfettered alienation affirmed in Rani Sartaj Kuari v. Rani 
Deoraj Kuari (1887), L.R. 15 1.A. 51, might, when exercised 
in favour of one member, well produce results more favourable 
to him than partition would have produced. The facts that 
the transfer was voluntary and of the whole estate did not 
prevent the interest transferred to the second son from being 
his separate property. The appeal must be dismissed. 

CounsEL: H. D. Cornish, for the appellant; A. M. Dunne, 
K.C., Chinna Durai, for the respondent. 

Souicirors : Nehra & Co. ; Hy. S. L. Polak & Co. 

[Reported by R. C. CALSURN, Esq., Barrister-at-Law.] 


House of Lords. 


Radcliffe v». Ribble Motor Services, Ltd. 


Lord Atkin, Lord Macmillan and Lord Wright. 
23rd February, 1939. 

MasTER AND SERVANT—Omnipus Company—DRIVER OF 
Company’s Omnipus KILLED THROUGH COLLISION WITH 
ANOTHER OMNIBUS BELONGING TO ComMPpANY—ACTION 
AGAINST ComMPANY BY Driver's W1pow—DEFENCE OF 
ComMon EMPLOYMENT—WHETHER AVAILABLE. 

Appeal from a decision of the Court of Appeal, 82 Sox. J. 
75, reversing a decision of Hawke, J. 

The plaintiff was the widow of one, Radcliffe, who was 
employed by the respondent company to drive one of their 
omnibuses. By agreements made previously, the company 
provided several omnibuses to carry various parties by a 
certain route to a named destination. All the omnibuses 
having duly performed the hire, reaching the destination at 
about the same time, it was then the duty of the drivers 
to return to their garage. To do so they had to pass through 
Liverpool, and, once they were in the city, various ‘possible 
routes were available to them. Radcliffe having stopped his 
omnibus in a street, the driver of another of the omnibuses, 
Jones, pulled up to find out the reason, then decided to draw up 
in front of the stationary vehicle, and, failing to see Radcliffe, 
crushed him against the stationary omnibus with his own. 
Hawke, J., decided in favour of the plaintiff. The Court of 
Appeal held the company protected by the doctrine of common 
employment, and the plaintiff now appealed. 

Lorp ATKIN said that the difficulty was and always had 
been to define the conditions in which the doctrine of common 
employment held good. That was largely due to the unsatis- 
factory statement of the supposed principles on which the 
doctrine was based in the decisions which inserted it into the 
common law. It originated in the Court of Exchequer in 
Priestley v. Fowler, 3 M. & W. 1. It was difficult to extract 
from that judgment any principle other than the negation of 
any implied contract by the master to be liable for the safety 
of his servant in respect of the matters complained of in the 
action. In Hutchinson v. York, Newcastle and Berwick 
Railway Company, 5 Ex. 354, the Court of Exchequer developed 
the doctrine and founded the immunity of the master on an 
implied contract by the servant. In Bartonshill Coal Co. v. 
Reid, 3 Mac. Q. 266, Lord Cranworth, L.C., placed the exemp- 
tion on what was now accepted as its true basis—implied 
contract by the workman. He agreed that the real question 
was what was common work, and he said that it was not 
necessary that both workmen should be engaged in performing 
the same or similar acts. Various opinions had been expressed 
by the courts as to the definition of the ‘“* common work.” 
He (Lord Atkin) strongly suspected that one cause of the 
difficulty had been the unsatisfactory statement of any 
principle on which the rule was founded. Some judges had 





approved the test suggested by Pollock, C.B., of working 
‘“ with a common object.” He (Lord Atkin) found no help 
in that. He did not know whether it assumed a conscious 
object aimed at by both workmen alike, or both workmen 
and their employer, and it was difficult to see how it fell short 
of the common object of assisting the employer to make a 
profit out of his business. He adopted what he regarded as 
the clear and sensible reasoning of Sir Francis Jeune in 
The Petrel [1893] P. 320. The present was a case where the 
judge had found, rightly, that the two drivers were proceeding 
independently through the streets of Liverpool though to 
the same destination. They would in the course of their 
employment meet in the same garage, and, while there, 
be dependent on the skill with which each drove his vehicle. 
But with regard to driving in the streets of Liverpool the one 
was no more interested in the skill of the other than in that 
of the drivers of the myriads of other vehicles in’ whose 
vicinity-he might happen to drive. For the purposes of the 
doctrine, the risk of injury in the streets by a vehicle driven 
by a fellow servant was not one of “the natural risks and 
perils incident to the performance of his service.” If the 
doctrine applied here, he (his lordship) did not see why it 
should not apply to the case of drivers of cars let out on hire 
from different garages in different towns. That was implied 
contract run riot. The appeal must be allowed. The other 
noble lords concurred. 

CounsEL: Sir Stafford Cripps, K.C., William Gorman, 
K.C., B. R. Rice-Jones, and M. Turner-Samuels, for the 
appellant; Sir Walter Monckton, K.C., and R. H. Norris, 
for the respondents. 

Souicirors : Silverman, Jordan & Co., for Silverman and 
Livermore, Liverpool; Berrymans, for Weightman, Pedder 
and Co., Liverpool. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 


Westminster Bank Ltd. v. Attorney-General. 


Greene, M.R., Scott and Clauson, L.JJ. 
6th March, 1939. 

REVENUE—Estate Dutry—SetTLEMENT OF INVESTMENTS 
AND Po.icies ON Serrior’s Lire—Dt1ReEction To AccuMU- 
LATE INCOME OF INVESTMENTS DURING SETTLOR’S LIFE 
Lire [nrerests tN Pouicies, INVESTMENTS AND AcCUMU- 
LATIONS FROM SETTLOR S DEATH—Duty PAYABLE—FINANCE 
Act, 1894 (57 & 58 Vict., c. 30), ss. 1, 2 (1) (d), 4. 

Appeal from Farwell, J. . 

In 1926 the settlor settled certain policies on his life and 
certain investments on trusts under which the income of 
the investments was to be accumulated for twenty-one years 
or during his life, whichever should be the shorter period. 
He died in 1936 and, under the settlement, in that event 
the policies, investments and accumulations funds were 
to be held in trust to pay the income to such of the children 
of Mrs. V. G. born in the settlor’s lifetime as should attain 
the age of twenty-one years or marry under that age, for 
their respective lives. Each such child was given a general 
testamentary power of appointment over the capital of his 
or her share and in default of appointment the capital was 
to belong to the children of such child. By another settlement 
made in 1930 the settlor settled a further fund on corres 
ponding trusts, burdened, however, with certain life annuities 
arising on the settlor’s death+in favour of certain named 
persons. At the settlor’s death several of Mrs. V. G.’s children 
were in existence, some of whom had attained vested life 
interests. All the annuitants survived him. On his death 
the policies became payable with various bonuses, some of 
which had been declared as reversionary bonuses before the 
settlement and some after. Farwell, J., held that on the 
settlor’s death there was no passing under the Finance Act, 
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1894, s. 1, of the policy moneys, the originally settled funds 
and the accumulations funds. He also decided against 
aggregation under s. 4. The Crow nh appealed. 

Ciauson, L.J., delivering the court’s judgment, said that 
the reasons which led them to hold in the case of In re Hodson’s 


Settlement. 83 Sou. J. 133: 55 T.L.R. 357, that the accumu 
lations fund passed under s. 1 en the settlor’s death must 
lead to the same conclusion here as regards the originally 
settled funds and the accumulations fund \ clear change 
in the beneficial possession of this property took place on the 


death. Estate duty was payable under s. 1. The reasor 
which the court gave for aggregation in the case of In 


Hodson’s Nettlement. supra, were also applicable to these 


funds. As to the policy moneys, the Crown did not contend 
that there was any ~ pa sing be unde -_ & and accepted th 


position that duty was payable in respect of them unde 
b. 2 (1) (d) on the pring ipal value of the life interests arising 


on the death. But the Crown claimed that the deeision of 
Farwell. = against ageregation was wrong, hot onlv in so 
far as related to the aggregation of the investments and 
the accumulations, but also in so far as related to the aggrega- 
tion of that which was deemed in respect of the policv mon 


to pass on the death under s. 2 (1 ) (d). What passed in respect 


of the policy monevs was so much thereof as was eauival \7 
to the value of the life interests therein of Mrs. V. G.’s childr 

living at the settlor’s death. It followed from s. 4 that this 
value was to he AVUT cated with othe pronerts Da Sing 
on the death, subject to the DrOVISO that it would not be 
aggregated if 7 could he predic ited that this settlor never 
had an interest in it But it could not be predicated of this 


sum, forming as it did, part of the policy moneys paid under 
policies belonging to and settled by the settlor, that he never 
had any interest in it (Tennant v. Lord Advocate, 55 T.L.R. 
172). On the true construction of s. 2 (1) (d) the ~ annuity 
or other interest purchased or provided” was that which 


} 


was deemed to pass, though only to the limited extent indicated, 


} . eicy hal +) , 
DOHCY inert betonging To ane 


and where the interest provided was provided in the shape of 
policy moneys arising fron | 
settled by the settlor 1t could not be sald that that interé si 
or any part of it was property which the deceased never 
had an interest.” 

CouNsEL: J. H. Stamp - DL. W. Byri 

Soticrrors : Solicitor of Inland Revenue; Broad & Son. 


[Reported by FRANCIS H. Cowper, Esq., Larrister-at-Law 


High Court—Chancery Division. 


Transport & General Credit Corporation Ltd. ». Morgan 
and Others. 


Simonds, J. 23rd February, 1939 


CONTRACT Hire-PurcHase FINANCE ADVANCES TO 
COMPANIES ENGAGED IN Hire-PurRcHASE 3USINESS 
WHETHER MONEYLENDING TRANSACTIONS KE NFORCE- 


ABILITY OF CHARGE ON ASSETS. 

Warner's Radio & Electric Ltd. and Rawire Ltd. were 
engaged in selling radio apparatus, bicycles, refrigerators 
and other goods by  hire-purchase. Warner's controlled 
Rawire, holding its entire capital When a customer wished 
to buy a chattel from Warner’s on hire-purchase by instal 


ments, Rawire would buy it and let it on hire to him. Rawire 
appointed Warner’s its attorney to carry out the transactions 
and collect the instalments due. In accordance with th 


terms of two trust deeds, executed in July and November, 
1937, and a contemporaneous agreement notes were issued 


from time to time by Rawire to the trustees of the deeds 


in respect of moneys advanced to it by Transport & General 
Credit Corporation Ltd., and other finance companies, to 
enable it to acquire the chattels dealt in. The form of 
note set out in the schedule to the deed of July, 1937, provide d 
that Rawire would on a specified future date (from four to 
six months hence) pay the holder of the note £7 (i.e., the sum 
actually advanced plus 10 per cent. interest) and that the 





of all the assets of Rawire, including several radio 


the trustees of the deed and discounted by the 


noteholders) began an action against the trustees 


companies They claimed that the trustees were 





sited with them and on all money, 


but the defendant companies raised certain defences. 


Smmonps, J., said that the action was in a form 


(1) that the trust deeds and notes could not operate ac 


to their tenor because Warner’s claimed to be ent 
} 


less thar 


had bee i real sale of the goods by Warner's to 


1 
had been applied to chattels, the subject of « 


commercial dealings, and it would be contrary to th 


claim were admitted it would throw the law of ban 


here so as to allow Rawire to offer securities for m 
withdraw the securities offered. As to (3), the 
under the Companies Act failed as the floating cha 


the Credit Corporation and, having 


1 
+ 


1 


of them to pure! 


life. The financiers and dealers co-operated in a ¢ 
business venture to make them practicable. The 


all poll ts. 
COUNSEL: el William Jowitt. «> > Spens, 


G. P. Slade: Evershed, K.C., and J. Lindon. 
Souicirors: Marwell, Batley & Co.: Kenneth 
Baker, Baker. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 





Further, no authority had been cited where the doc 
the equitable lien of a vendor for unpaid purchase money 


holder was to be entitled to the benefit of all securities for 
the advance. By the contemporaneous agreement the Credit 
Corporati m and the other finance companies bound them- 
selves to take up the notes. The Credit Corporation bound 
itself to take up one sixth of the issued notes. Warner's 
and Rawire did not prosper and, in February, 1938, default 
having been made on certain of the notes, one, H.M., was 
appointed receiver under the trust deed and took possession 


sets of 


which it had repossessed itself on default in payment by 
hirers The amount due on the notes issued by Rawire to 


Credit 


Corporation and the other finance companies was £297,000. 
Of this, £51,000 was due to the Credit Corporation. Warner's 
and Rawire were now in voluntary liquidation. In May, 
1938, the Credit Corporation (on behalf of itself and all other 


of the 


trust deeds, the receiver appointed thereunder and the two 


entitled 


to a first charge on all agreements for hiring and /or hire- 


goods, 


chattels and property coming into the hands of H.M., as 


receiver, including repossesst d goods delivered to him by 
either of the defendant companies and all the assets of 
Rawire,. as set urity for all notes outstanding. The trustees 


and the receiver submitted to act as the court should direct, 


familiar 


as a debenture-holders’ action, but the defences raised were : 


cording 
itled as 


unpaid vendors to an equitable lien on the assets for unpaid 
purchase money: (2) that the whole security was unenforce- 
able because the Credit Corporation was acting as unregistered 
monevienders within the Moneylenders Acts, 1900 to 1927, 
and (3) that inasmuch as some of the trust notes were issued 
six months before the winding-up they were invalid 
against the liquidator under the Companies Act, 1929, 
s. 266 \s to (1), his lordship was not satisfied that there 


Rawire. 


trine of 


yrdinary 
e state- 


ment of the law in the Sale of Goods Act. 1893. If such a 


kruptey 


into confusion. Moreover, the doctrine could not be applicable 


oney to 


received the money, to 


defence 
rge was 


not created by the notes when issued, but by the trust deed 
(Eshe rgei “ Son Lid. Vv. Capital & Country Bank {1913 
2 Ch. 366). As to (2), the Credit Corporation w 


ere not 


carrying on the business of moneylending. The transaction 
was simply an agreement by several financial companies 
with a dealer in a large way of a particular kind of article 
to finance thei acquisition by that dealer and the letting 
lasers paying by instalments on the hire- 
purchase system. It was a solitary transaction of its kind. 
Hire-purchase agreements played a large part in_ social 


;ommon 


Money- 


lenders Act, 1900, was passed to remedy certain evils which 
had nothing to do with this ease. The defence failed on 


BU. ; 


W. M. Hunt, and Gedge; J. Bowyer; R. Edwards; 


Brown, 
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/» re @ Debtor (No. 1035 of 1938). 
Morton, J. 27th February, 1939. 
BaNKRUPTCY—DECEASED Destor’s Estate—No  LrGAu 

PersoNAL REPRESENTATIVE—WHETHER PowER TO 

ORDER ADMINISTRATION IN BANKRUPTCY — BANKRUPTCY 

Act, 1914 (4 & 5 Geo. 5, c. 59), s. 130 (2)—Bankruptcy 

Rutes, 1915, r. 303. 

The will of a deceased debtor was not proved, the executors 
having renounced probate and no legal personal representative 
having applied for probate. His creditors petitioned under 
the Bankruptcy Act, 1914, s. 130, for the administration of the 
estate in bankruptcy. The registrar refused the order and 
referred the application to the judge. 

Morton, J., said that the question was whether the court 
had jurisdiction to order administration in bankruptcy before 
any legal personal representative had been constituted. 
Primé facie, under s. 103 (2) it had not. His lordship referred 
to the Bankruptcy Rules, 1915, rr. 301, 302 and 303, to the 
Bankruptcy Act, 1883, s. 125, as amended by the Bankruptcy 
Act, 1890, s. 21, and to In re Sleet [1894] 2 Q.B. 797, and said 
that nothing led him to the conclusion that the primdé faciz 
view was incorrect. The petition should be adjourned back 
into chambers to stand over till a legal personal representative 
might be constituted. The matter was properly brought to 
the court’s attention and the costs of the application should 
he costs in the petition. 

CounsEL: Morle. 

Soticitors : Boyce, Evans & Sheppard. 

[Reported by FrRaNcIS H. Cowper, Esq., Barrister-at-Law]. 


Clay v». London County Council. 
Simonds, J. 1st March, 1939. 
SUPERANNUATION—Poor Law OFrricER—-TRANSFER FROM 
30ARD OF GUARDIANS TO LonpON County CouNnciL— 

LOCAL GOVERNMENT Act, 1929 (19 Geo. 5, c. 17). 

The plaintiff entered the service of the Shoreditch Board of 
Guardians as a poor law officer in 1895. On the Ist April, 
1930, under the Local Government Act, 1929, s. 119, he was 
transferred to and became an officer of the London County 
Council. He retired in 1938. At the date of the transfer 
the county council had a superannuation scheme applying to 
their officers, and under s. 124 (2) (6) of the Act they prepared 
an amending scheme applying it to the transferred officers. 
The original scheme, by cl. 15, prescribed certain super- 
annuation allowances for officers on termination of their 
service under the council. By cl. 15 (c): ‘In the case of a 
contributor who was in the service on July 28, 1925, the 
lump sum payable on retirement shall be increased by } per 
cent. for each year of contribution completed on that date.” 
By cl. 1 of the amending scheme a “ transferred officer”? was 
defined as “ an officer or servant of a poor law authority by 
whom the annual contributions required by the Act of 1896 
have been made, who by virtue of the Act of 1929 is trans- 
ferred to the council, and who does not within three months 
after the appointed day give notice in writing to the council 
that he elects to remain subject to the provisions of the Act 
0 £1896.” By cl. 2 the original scheme was to apply to the 
transferred officer, with the modifications that: “* Any service 
prior to the appointed day which would have been treated as 
service for the purposes of the Act of 1896 shall be treated as 
service in respect of which he has contributed to the fund. 
(2) Contributions paid under the Act of 1896 (except so far 
as those contributions are attributable to service in respect of 
which the officer is not transferred to the council by virtue of 
the Act of 1929) shall be treated as having been paid to the 
fund.”” The plaintiff signed a form stating that he wished to 
contribute to the original scheme in accordance with this 
scheme. On retirement he received a lump sum of about 
£2,000, calculated under cl. 15 of the original scheme, but he 
claimed in addition, under cl. 15 (c), } per cent. for each year 
of contribution completed by him since 1925 (about £300), 





contending that he had contributed for 41} years; that he 
had completed forty years’ service with the London County 
Council ; and that he must be taken to have been in their 
service on the 28th July, 1929. 

Simonns, J., said that the words ‘in the service” in 
cl. 15 (ce) could only mean in the service of the defendant 
council, though it was not so expressed. The amending 
scheme did not provide that service of the local authority 
from which the officer was transferred should be deemed to be 
service of the council, but it was argued that unless it were so 
(save where the context excluded that meaning) that amending 
scheme would be frustrated and the plaintiff would not be 
entitled to any pension under cl. 15 (2) on which his right was 
founded. There was no difficulty in construing the schemes 
in saying that a period of service with the defendant council 
included any period of service before the transfer which would 
be treated as service in respect of which the officer had 
contributed to the fund. If it were not so, the amending 
scheme would fail in its purpose. But it was otherwise when 
the scheme referred, as in cl. 15 (c), to service of the defendants 
on a particular day. There was no reason to adopt a 
construction which was clearly not the natural meaning of 
the words there and was not necessitated by the context. 

CounsEL: Roxburgh, K.C., and A. BE. Clark; Harman, 
K.C., and R. M. Hughes. 

Soxtictrors: J. M. McDonnell, Jackson & Co. ; 
Roberts. 

(Reported by FraNcIS H. Cowper, Esq., Barrister-at-Law.] 


J. KR. H. 


/) vc Hunter’s Settlement Trust ; Elliott ». Hunter. 
Bennett, J. Ist March, 1939. 
SETTLEMENT—Trust FunNpD—DISTRIBUTION TO SIMPLIFIED 

SPELLING Soctety “OR ANY OTHER SOCIETY HAVING FOR 
irs PrincrpAL OBJECT THE SIMPLIFICATION... O! 
ENGLISH SPELLING ’—No EVIDENCE OF ANY OTHER SUCH 

SocteTy—WHETHER Girr Votp ror UNCERTAINTY. 


By a settlement made in 1922 the income of the trust 
fund was to be paid to or for the Simplified Spelling Society 
‘and any other society or association having for its principal 
object the simplification of or improvement of English 
spelling or of the English language ” during a period of ten 
years (cl. 3), after which (cl. 4) the trustees were to pay and 
distribute the fund “to the above-named society or any 
other society or societies, association or associations now in 
existence or hereafter to come into existence for the purposes 
set out in the last preceding clause in such shares and 
proportions if more than one and in such manner in all 
respects as they may in their absolute and sole discretion 
think fit.” There was a power to postpone distribution for a 
period not exceeding sixteen years. The Simplified Spelling 
Society was not a charity : Trustees of The Sir G. B. Hunter 
(1922) * C” Trust v. Inland Revenue Commissioners, 73 Sou. J. 
284. The settlor died in 1937. In 1938 the fund became 
distributable. The Professor of Phonetics at London 
University gave evidence that he knew of no other. society 
in the world similar to the Simplified Spelling Society. No 
evidence to the contrary was filed. 

Bennett, J., said that it had been suggested that the gift 
was void for uncertainty, the field for selection being so wide 
that it was impossible for the trustees to exercise the powers 
of selection given them at the end of the period. His lordship 
did not think from the evidence that there was any real 
difficulty and refused to act on the mere suggestion, 
unsupported by evidence, that thére might be scattered about 
the world other such societies making it impossible for the 
trustees to exercise their discretion. There was a valid trust, 
and the fund could be paid to the Simplified Spelling Society. 

CounsEL: A. E. Clark; Gover, K.C., and A. G. Cross ; 
Romer, K.C., and G. Upjohn. 

Souicirors : Herbert Reeves & Co. ; Withers & Co. 


[Reported by FrRaNcIS H. CowPsEr, Esq., Barrister-at-Law.| 
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High Court—King’s Bench Division. 


In re Election Petition relating to the County Borough of 
Gateshead ; Burdon and Others ». Barron and Others. 
Greaves-Lord and Hilbery, JJ. 
18th April, 1939. 

GOVERNMENT—County BorovuGH—ELECTION OF 
MEETING OF BorouGH CoUNCIL WITH MAYOR 
WHETHER Mayor ENTITLED AS COUNCILLOR 
To Votre at ELection—LocaL GovERNMENT Act, 1933 
(23 & 24 Geo. 5, c. 51), ss. 17 (2), 22 (2). 


Election petition by way of special case. 


LOCAL 
ALDERMEN 
PRESIDING 


The following facts appeared in the special case. The 
petitioners were councillors of the county borough of 
Gateshead. On the 9th November, 1938, an annual meeting 
of the council was held for the purposes of electing five 
The four respondents and one, Peacock, since 
Twenty- 


aldermen. 
deceased, were candidates with four other persons. 
nine councillors entitled to vote, including the petitioners 
were at the meeting. Alderman W. J. Pickering, the mayor 
and an alderman of the county borough, presided at the 
meeting. At the election, fifteen persons voted for Peacock 
and the respondents, and the same number for each of the 
Among those who voted for Peacock 
As, on the assumption 


other four candidates. 
and the respondents was the mayor. 
that the mayor was entitled to vote in the first instance, 
there was an equality of votes for each of the candidates, 
the mayor, as the person presiding at the meeting, gave 
a casting vote in favour of Peacock, and the respondents, 
and thereupon declared them duly elected. It was contended 
by the petitioners that the mayor, by virtue of s. 22 (2) of the 
Local Government Act, 1933, not being entitled to vote in 
the first instance at the election of aldermen, there was no 
equality of votes, and no occasion for, or power to exercise, 
a casting vote on the part of the mayor; and that the can- 
didates in favour of whom the votes of fifteen councillors 
had been given were duly elected. It was contended for the 
respondents that Alderman Pickering was entitled to vote as 
mayor and member of the council notwithstanding that he was 
also an alderman. 17 (2) of the Act of 1933, * The 
council of a borough shall consist of the mayor, aldermen, 
and councillors and shall exercise all such functions as are 
vested in the municipal corporation of the borough or in the 
council of the borough by this Act or otherwise.” By s. 22 (2): 
* An alderman shall not, as such, vote at the election of an 
alderman of the borough.” 

GREAVES-LorD, J., said that the powers and constitution 
of the council were set out in s. 17 of the Act of 1933. In 
that section, the mayor was described as a specific part of 
the council. Section 21 provided that aldermen should be 
elected by the council of the borough, and s. 22 contained 
only one prohibition, that in sub-s. (2). There was no doubt 
that Alderman Pickering, who sat and presided at the meeting 
by virtue of his office as mayor, could look to s. 17 (2) for his 
right to vote. In his (his lordship’s) opinion, that vote was 
not given in any other capacity than that of mayor. In 
those circumstances he had the right to vote in the initial 
election, and if occasion arose to give a casting vote, under 
s. 22 (5), which was carefully worded to exclude questions of 
the kind which had arisen in the present case. The election 
was therefore carried out in full conformity with the powers 
and rights of the parties concerned and the election of the 


Ror ses 
xy S. 


respondents was valid. 

Hivpery, J., agreed. 

CounseL: Marwell Fyfe, K.C., and C. Gallop, for the 
petitioners ; J. Charlesworth, for the respondents. 

SOLICITORS: King, Wigg & Brightman, for J. A. Dixon and 
Son, Gateshead ; Bell, Brodrick & Gray, for R. R. Crute & Son, 
Newcasile-upon-Tyne. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.} 


. 





Probate, Divorce and Admiralty Division. 
Norman v. Norman. 
Henn Collins, J. 17th Januarv, 1939. 
DESERTION—SEPARATION AGREEMENT—REPUDIA- 
CHANGE OF HUSBAND'S ATTITUDE AMOUNTING TO 
DECREE Nis. 


DIVORCE 
TION 
DESERTION 
This was a wife’s undefended petition for divorce on the 

ground ot desertion for three years immediately preceding the 

presentation of the petition. 

In this case, on the facts, the matter 
is not altogether free from doubt. T am inclined to think. 
though I am not prepared to hold in fact, that the husband 
At any rate very shortly after 


Henn Couns, J 


originally deserted his wife. 
they parted, the husband put before the wife an agreement 
under which he was to make her an allowance and they were 
to live apart, and that agreement was signed. The wife 
told me that at that time she was willing to live apart from 
her husband, on the terms of that agreement, so that I have 
little doubt that from that moment onwards they were living 
apart in fact by agreement. During the subsistence of thai 
agreement there was vo desertion in law. In 1926, however, 
by which time the husband had gone off to Canada and 
settled there, he wrote in February saving that he had 
considered the question of asking her to come out to Canada. 
but had decided against it, and that he was proposing to stop 
her allowance in order to give her grounds for divorcee in the 
nature of desertion. He made her a certain offer—not the 
offer in the agreement, but a different one—and added: 
* Of course if you refuse this, and I discontinue your allowance 
which I shall de, you can come to Canada, that will not matter 
te me in the least, as you would not live with me again, and 
Canada is not England. You cou!d talk slander here but only 
to the trees.” The husband clearly showed that for the 
future he intended the footing to be, not the agreement 
into which they had entered, but some other agreement which 
he is offering, and which he is inviting her to accept. The 
answer to that came from the wife’s solicitors who said on her 
behalf that they were not going to get a divorce for desertion. 
They added: “In the meantime, she feels she must hold 
you to the terms on whicii she agreed to separate, upholding 
the agreement.” To that the husband replied as follows : 
‘I still refuse to ever pay another cent of your allowance 
while we are legally man and wife, and you have not one 
chance in a hundred of obtaining it by law, and even if you 
had, I have everything arranged so that I can turn over 
everything I have by deed of gift at a month’s notice, which 
I certainly should go.” The answer to that is as follows: 
‘* We also note your remarks as to the course you would pursue 
payment of the allowance. We have not the 
slightest doubt that any ‘deed of gift > could be upset AS 
fraudulent in the circumstances. We can, therefore, only 
repeat the concluding part of our previous letter as still 
representing Mrs. Norman’s attitude.” If at that moment 
the question had been whether or not Mrs. Norman had 
accepted the repudiation, J] think that she would have been 
in very great difficulties in insisting that she had accepted the 
repudiation. However, she obviously recognised that her 
husband had put himself in such circumstances that she could 
have no hope of getting any money from him, and, in fact, 
she did not try, but supported herself, and has done so down 
to the date of this petition. Meanwhile, the husband took 
steps to obtain a divorce in the State of Nevada, and, when 
the wife was in Canada in 1935, she was in fact served with 
divorce papers in a suit which appears to have commenced 
on Ist June, 1935. That is some three weeks less than three 
years before the issue of this suit, and, therefore, cannot bi 
used in this suit as dating the desertion. <A clearer expression 
of intention not to be bound by the agreemert than the 
issue of that summons by the husband it would be difficult 
to find. However, as I say, it is not available in this suit, 
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FINE JEWELS, 
DIAMONDS, 
ANTIQUE & 

MODERN SILVER 


VALUED OR PURCHASED TO 
ANY AMOUNT FOR CASH. 








VALUATIONS FOR 
PROBATE &c. 


SPINK & SON 


Established 1772 LIMITED 
5, 6 & 7, KING STREET, ST. JAMES’S 


Telephone : LONDON, S.W.1 Telegrams : 
WHitehall 5275 (5 lines). Spink, London. 




















ADMINISTRATION BONDS 


THE CHOICE OF COMPANY for Administration 
Bonds rests largely with the Family Solicitors who 
should appreciate the advantages of selecting a 
Company which is fully conversant with the various 
technicalities attaching to Administration Law in 
England and Wales, Scotland, Northern Ireland and 
the Irish Free State and which can be relied on to 
deliver a completed Bond at short notice. 

THE EXPERIENCE OF THE “NATIONAL 
GUARANTEE” in dealing with such Bonds is 
unrivalled and Solicitors should find that it is restful 
to be in such hands. 

THE ASSOCIATION ALSO SPECIALISES in all 
classes of Legal and Government Bonds and grants 
indemnities re defective titles, restrictive covenants, 
lost documents, missing beneficiaries and other 
contingencies. It is also prepared to consider 
applications for Contract Guarantees and Solicitors’ 
Indemnity Policies. 


THE NATIONAL GUARANTEE 
AND SURETYSHIP ASSOCIATION LIMITED 


Head Office: 17 CHARLOTTE SQUARE, EDINBURGH. 
Telegrams : “Integrity, Edinburgh.’’ Telephones : 31575, 31576 & 31577. 
Manager and Secretary : HENRY E. SMITH. 

London Office: GRANVILLE HOUSE, ARUNDEL STREET, 
STRAND, W.C.2. 

Telegrams : ‘Intromit, Estrand.’’ Telephones : Temple Bar 2213 & 2214. 
London Secretary: ARTHUR R. W. SCOTT. 

Branch Offices at Belfast, Birmingham, Bristol, Dublin, Glasgow Leeds, 
Liverpool, Manchester. 




















A WAR WORTH WAGING... 


. warfare in a humanitarian cause. Against a deadly enemy 








of mankind there is being waged a fight in which victory would 
mean the saving of thousands of lives that in this country alone TICLES OF ASSOCIATION 


succumb to the terrible disease of Cancer. 


By laboratory research into causes and cure ; by clinical research 
at the great teaching hospitals; by financial aid to many institutions 
engaged in fighting this disease, the British Empire Cancer 
Campaign carries on this humanitarian war. 


You can be of great assistance by directing donations and legacies 
to the Hon. Treasurer of this Campaign, in the knowledge that 
they will thus be used with maximum effect in the noblest 
cause that exists. 


FORM OF BEQUEST OF A LEGACY. 


* | give and bequeath the sum of.............. pounds, free of duty, to BRITISH 
EMPIRE CANCER CAMPAIGN, whose registered office is at 11, Grosvenor 
Crescent, London, S.W.1, such sum to be applicable to the general purposes of 
the Campaign towards the promotion of its objects, viz.,'the'attack and defeat of 
the disease of Cancer in all its forms."’ Pee 








Patron: H.M. THE KING. 


For full particulars write or ‘phone THE SECRETARY, 
Il, GROSVENOR CRESCENT, LONDON, S.W.I. 
Telephone: SLOANE 5756. 





MEMORANDUM AND 


Draft Forms 


Settled by PHILIP J. SYKES, M.A., of Lincoln's Inn. 


FORMS A and C contain Full Memorandum and 
Complete Set of Articles for large Public and Private 
Companies respectively. 3s, 6d. each, postage each 
5d. extra. 


FORMS B and D contain Full Memorandum and 


Short Set of Articles (adopting Table A) for small 
Public and Private Companies respectively. 2s. 6d. 
each, postage each 4d, extra. 


A copy of Table A is bound up with Forms B and D. 
% The printing charges are calculated on a reduced scale if 


any one of these Forms is used and the printing is entrusted 
to JORDAN & SONS, LIMITED. 


JORDAN & SONS, LIMITED 


Company Registration Agents, 


116 CHANCERY LANE, LONDON, W.C.z, 
and 13 BROAD STREET PLACE, E.C.z. 
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DR. BARNARDO'S HOMES 


desire to thank SOLICITORS all over the 
COUNTRY who have so often REMINDED 
CLIENTS of their NEEDS. But for the 
INCOME received from BEQUESTS it would 
have been impossible for the Homes to have 
befriended 123,500 destitute children. 





WILL ENDOW A BED IN OUR 
HOSPITALS OR TECHNICAL SCHOOLS. 


£1,00 


Cheques payable ‘Dr. Barnardo’s Homes,”’ and crossed 
“Barclays Bank Ltd., a/c Dr. Barnardo’s Homes.”’ 


Stepney Green 4232 (General Secretary’s Office). 
18 to 26, STEPNEY CAUSEWAY, LONDON, E.!. 


Telephone : 
Head Offices: 
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COM PANIES ACT, 


DRAFT FORMS OF 


MEMORANDUM AND 
ARTICLES OF ASSOCIATION 


Settled in accordance with the above Act 
By CECIL W. TURNER, Barrister-at-Law. 





FULL SET (Public or Private) each - - - 3s. 6d. 
SHORT SET, adopting Table A with modifi- 

cations (Public or Private) each - - - 2s. 6d. 
SET for Company Limited by Guarantee - - 3s. 6d. 


As the Society keeps standing hundreds of sets of the type 
from which the drafts are printed, proofs can be supplied at very 
short notice, and much of the usual cost of printing saved. 





The Solicitors’ Law Stationery 
Society, Limited 


LONDON : 22, CHANCERY LANE, W.C.2. 

27 & 28, Walbrook, E.C.4. 49, Bedford Row, W.C.1. 
6, Victoria Street, S.W.1. 15, Hanover Street, W.1. 
LIVERPOOL : 19 & 21, North John Street. 
BIRMINGHAM : 77, Colmore Row. 
MANCHESTER : 5, St. James's Square. 


A useful and comprehensive Booklet dealing 
with COMPANY FORMATION will be sent 











free on application. 




















NOW READY. 


“TAXATION” 
MANUAL 


Income Tax Law and Practice. 





Written by barristers and experts 
under the Editor of ‘ Taxation.”’ 
Fully illustrated with practical 
examples. Purchasers will be 
supplied from time to time free 
of charge with gummed slips 
showing amendments in the law 
and practice. 


Bound cloth’ - - Over 300 pp. 


10 /6 net, II /- post free, including amendment slip service. 


GEE & CO. . (Publishers) LTD., 
6, KIRBY STREET, LONDON, E.C.|I. 











INCORPORATED 
ACCOUNTANTS’ HALL 


(The Hall adjoins the Temple and Temple Underground Station.) 





Fees for Hire of Rooms for Meetings, 
Arbitrations, etc. 
GREAT HALL. 


For 100 persons, not exceeding two hours £2 2 0 
For 200 persons, not exceeding two hours £3 3 0 
For 300 persons, not exceeding two hours £4 4 0 
For each subsequent hour gti @ 
COUNCIL CHAMBER (Private Meetings only). 

For 35 persons at tables, not exceeding 

two hours ; £1 il 6 
For each subsequent hour £0 10 6 


COMMITTEE ROOM (Private Meetings only). 


For 20 persons at tables, not exceeding 
two hours bs — = ee. 


For each subsequent hour £0 10 6 





The Society of Incorporated Accountants and Auditors 


incorporated Accountants’ Hall, Victoria Embankment, London, W.C.2. 
Telephone—Temrp_e Bar 8822. Telegrams—Incorrac, EstRanp, Lonpon. 
































Please mention ‘‘ Tue Soxicitors’ JouRNAL ”’ 


when replying to Advertisements. 





_ 








April 29, 1939 


THE SOLICITORS’ JOURNAL. 


[Vol. 83] 341 











because, unfortunately for the petitioner, it is just inside the 
period of three years. However, the wife brings this suit on 
ith May, 1938, alleging that for more than three years before 
that date the husband had deserted her. The husband enters 
no defence to this suit, and, but for the duty of the court to 
inquire into all the circumstances, I suppose that since the 
husband respondent did not set it up, nothing further would 
have been heard of the deed, or, rather, of the agreement 
which he got his wife to sign and under which he did make 
payments for a number of years. But the fact that the 
court inquires into the matter and learns the facts does not, 
however, as it seems to me, alter the burden of proof, which 
would be clearly exposed were there pleadings in the matter. 
As I see the position, it would be this. The petitioner alleges 
desertion. The husband, if he defends, sets up a subsisting 
agreement. To this the petitioner replies : * That is all very 
well. There was an agreement, but you were never, during the 
three years, ready and willing to perform it.” Then it becomes 
a question of fact as to whether or not she has proved that. 
On the facts of this case, I have not the least doubt that the 
husband was not, and has not been, for the three years 
preceding the suit, ready and willing to perform that agree- 
ment. For that reason, I find that the desertion which 
she alleges is proved, and she is entitled to a decree nisi 
and costs. 
CounsEL: Ben Thomas, for the petitioner. 
Sonicrrors : Woodroffes and Gibbs. 
[Reported by J. F. CoMPTON-MILLER, Esq., Barrister-at-Law.] 


In the Estate of Saxton, Barclays Bank Ltd. v. Treasury 
Solicitor. 
Henn Collins, J. 17th February, 1939. 
PropaTtE—WILL—Dve Execution or DOCUMENT HAVING 
xno Dispositive Contents—Lists OF BEQUESTS FOUND AT 

DEATH UNDER SAME COVER—INCORPORATION BY 

REFERENCE. 

In this probate action the plaintiff bank claimed probate 
as being the executors appointed by the last will of the 
deceased, which was comprised by a paper writing dated 
6th April, 1937, together with four other paper writings 
undated found therewith. The parties cited, who were certain 
named charities, adopted the plaintiff's pleading. The 
defendant, the Treasury Solicitor, interested on an intestacy, 
by his pleading admitted due execution of the dated paper 
writing, but denied (1) that the four undated paper writings 
found were either duly executed or incorporated by reference, 
and (2) that the four undated paper writings, or any of them, 
formed part of the will. 

Henn Coiuins, J.: This case raises questions of fact, and, 
to some extent, questions of law. Broadly speaking, I have 
to decide the question whether or not certain papers, which 
contained the names of a number of people, with a sum of 
money opposite each name, and a statement of a number of 
charities to benefit in equal shares, were, by incorporation, 
part of a will dated 6th April, 1937. The first question which 
I have to answer in that state of things is whether or not the 
plaintiff, upon whom the burden falls, has satisfied me beyond 
all reasonable doubt that those papers (which, for convenience, 
I will call lists) were in existence at the time that the will was 
executed, because, unless the court is so satisfied, no further 
question arises, and they form no part of the will. The 
circumstances upon the evidence are shortly these: The 
testator, George Arthur Saxton, was being looked after by « 
Miss Ffrench, and on 6th April, 1937, he was brought down to 
the dining room for the avowed purpose of writing his will. 
For this purpose he had apparently provided himself with 
foolscap. He started writing at about 11 a.m., and continued 
to write until 1.15 p.m., luncheon time. Miss Ffrench passed 
in and ont of the room on her duties, and meanwhile the 
testator was writing. Then, and not until then, he himself 
telephoned a message to the bank for two witnesses to the 





will. They arrived, and were shown into the dining room, 
where the testator (I omit what is immaterial) was at the 
writing desk. On the desk there was a document which 
afterwards became the will which he executed in their 
presence, they occupying his chair successively and signing 
after him. The document was lying upon a blotting pad at 
this time. Beyond the fact that, possibly because of the 
blotting pad, or possibly for other reasons, they were aware 
that what they were signing was thicker than a single sheet 
of paper would be, they are quite unable to say whether or 
not the lists were under the paper, or enclosed in the paper, 
which they were signing. After they had gone, the testator 
put the document or documents, as the case may be, into the 
drawer of his writing table, saying that it was his will. 
Between that date—namely, 6th April—and 12th May, when 
he was taken ill, the testator was from time to time in the 
dining room. When he was there, he usually used the 
writing table, but he was not there very often. On 12th May 
he was taken ill, and on 19th May, by his direction, there was 
carried up to his bedroom the drawer in which the document 
had been deposited. He took the drawer and put into an 
envelope, along with another document not material for the 
present purpose, the documents now before me in book form. 
Whether or not they were in this precise order I do not know. 
At any rate, they were all put into that envelope together. 
On those facts the question is whether or not I am satisfied 
that what I have called the lists were in existence at the time 
that he executed the will. There is no direct evidence from 
anybody that the documents were seen. What evidence 
there is must, therefore, be circumstantial. Is it sufficient to 
satisfy me, or does it leave me in real doubt as to whether or 
not they existed? I have to take all the facts of the case 
together, not excluding, it seems to me, the circumstances 
which I have mentioned when the will was put in an envelope. 
The body of the will contains no disposition of property at all, 
if one excludes the lists. It provides as follows: “I give 
devise and bequeath all my real and personal estate what- 
soever wheresoever situate among the following persons and 
I hereby appoint executors to this my will.” Thus, it is only 
by incorporating the lists that the will has any dispositive 
effect, and the testator must have realised that fact. Did he 
then intend to make the lists at some later date, and carry 
out his intention? If so, what was he writing during those 
two hours? [I cannot conceive that he was occupied only 
with that page which he subsequently executed as his will, 
for that could not possibly have taken him so long. If that 
page was all that he wrote that morning, why should he delay 
summoning the witnesses for so long? These conSiderations 
leave me in no doubt but that he wrote the will and the lists 
before telephoning for the witnesses, and that the lists were 
in being when the will was executed. The next question is 
whether the lists are sufficiently identified and referred to by 
the will. First of all, it is said that there is no reference to ° 
any document at all in the will. It is said that one cannot 
read the words “ the following,” and so on, as a reference to 
any document at all. I do not think, however, that that 
observation is well founded. One must not tear things from 
their context. What is the operative part of the document : 
“T give and bequeath . to the following persons”’? Is 
there there an indication of the existence of any document ? 
I think that there is. ‘‘ The following persons’’ connotes 
some list of them. The next question is whether or not the 
lists in question are identified as those connoted by the will. 
If they are merely lists of names and sums of money, it would 
be difficult and perhaps impossible to identify them by 
looking only at the documents. However, they contain 
more, for I find that they begin with the statement: “I 
wish to leave the following amounts.” This is sufficient, I 
think, to establish a cross-reference between those words and 
the words of the will which I have quoted, “I give and 
bequeath to the following persons,” so as to connect them, 
just as an asterisk in the will and a corresponding mark on 
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the document sought to he incorporated have been held to do, 
As was pointed out at the bar, the circumstances might have 
heen such that those words referred to other documents. No 
other list of persons intended to benefit by the disposition has 
been shown to exist, or ever to have existed. That is a 
circumstance which is not only extremely strong in itself, but 
which, on the authorities, has been recognised by the highest 
court as being so. [His lordship was referring to Allen v. 
Maddock (1858), 11 Moo. P.C. 427.| In those circumstances, 
I have no hesitation at all in saying, first of all, that the lists 
were made before the will, and for the purpose of imple- 
menting it, and, secondly, that there is a reference to such 
lists, that it was intended to incorporate them, and that the 
lists are sufficiently identified.. In those circumstances, I 
pronounce for the will, including the undated paper writings. 

CounsEL: Serrell Watts, for the plaintiff: H. W. Barnard, 
K.C., for the defendant : Ifor Lloyd, for the parties cited. 

Soxicitors : Campbell, Hooper & Todd ; Treasury Solicitor ; 
Eland, Nettleship & Butt. 


(Reported by J. F. COMPTON-MILLER, Esq., bBarrister-at-Law}. 


Consistory Court of London. 
In re St. John, Hampstead. 
Mr. Francis Errington, Chancellor. 25th March, 1939. 


Ecc esiasticaL LAaw—BurtaL GrounpD-—-EREcTION OF COL- 
UMBARIUM TO RECEIVE CREMATED REMAINS—APPLICATION 
ror Facutty—Disusep BuriaL Grounps Act, 1884 
(47 & 48 Vict. c. 72), s. 3. 

The vicar and churchwardens of St. John, Hampstead, 
sought a faculty to erect on a part of the church’s consecrated 
burial ground which was useless for burial purposes a brick 
columbarium for placing the ashes of parishioners whose 
remains had been cremated. The building was to be 40 feet 
long, 10 feet 6 inches in depth and 16 feet high. There was 
no opposition. There had been two Orders in Council partly 
closing the burial ground and confining burials to vaults 
and graves of a certain depth. 

THE CHANCELLOR said that the proposed buildmg could 
not be regarded as part or an extension of the burial ground. 
The Act authorising the burial ground (50 Geo. 3, ¢. LX XI) 
empowered the trustees to build ‘such vaults or other 
conveniences for the interment of the dead, as they shall 
think necessary and proper,” but the placing of ashes in 
an urn could not be considered an interment, and still less 
its contemplated storage. Further, the Disused Burial 
Grounds Act, 1884, forbade ‘the erection of buildings on 
disused burial grounds save for certain purposes, which 
did not include the purpose now contemplated. It was 
argued that inasmuch as burials still took place in this burial 
ground, it was not a “disused burial ground,” but In re 
Ponsford and Newport District School Board {1894| 1 Ch. 454, 
at p. 467, bound the court to hold that this was a disused 
burial ground and to refuse the faculty. However, a closing 
order did not prevent the burial of cremated remains (/n re 
Kerr [1894] P. 284). Greater advantage might be taken of 
this in future. 

CounseEL: Wagglesworth. 

Soxicirors: Monro, Saw & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law. | 








Parliamentary News. 
Progress of Bills. 
House of Lords. 
Access to Mountains Bill. 
Read First Time. 
AJl Hallows Lombard Street Bill. 
Read Second Time. 
Army and Air Force (Annual) Bill, 
Read Third Time. 


25th April. 
[26th April. 


(26th April. 





Barmouth Urban District Council Bill. 
Read Second Time. {26th April. 
India and Burma (Miscellaneous Amendments) Bill. 
Read Second Time. [25th April. 
Local Government Superannuation Bill. 
Read Third Time. 
London Midland and Scottish Railway Bill. 
Read First Time. {25 
Merthyr Tydfil Corporation Bill. 
Read Third Time. 

Milford Haven and Tenby Water Bill. 
Read Second Time. [26th April. 
Ministry of Health Provisional Order Confirmation (Congleton) 

Bill. 
Read First Time. 25th April. 
Ministry of Health Provisional Order Confirmation (Margate) 
Bill. 
Read First Time. [25th April. 
Ministry of Health Provisional Order Confirmation (Matlock) 
Bill. 
Read First Time. 
Public Health (Coal Mine Refuse) Bill. 
Read First Time. (25th April. 
Public Health (Coal Mine Refuse) (Scotland) Bill. 
Read Second Time. {25th April. 
Reorganisation of Offices (Scotland) Bill. 
Read Second Time. 
Royal Wanstead School Bill. 
Read Third Time. 25th April. 
Saint Nicholas Millbrook (Southampton) Church (Sale) Bill. 
Read First Time. {25th April. 
Saint Peter’s Chapel, Stockport, Bill. 
Read First Time. 
Solicitors’ Bill. 
Read First Time. 
Sunderland Corporation Bill. 
Read First Time. 


{26th April. 


— 


h April. 
{25th April. 


[25th April. 


{25th April. 


{25th April. 
{25th April. 
{25th April. 


House of Commons. 


Access to Mountains Bill. 
Read Third Time. 
Air Ministry (Heston and Kenley 
Read First Time. 
Camps Bill. 
Reported, with Amendments. 
City of London (Various Powers) Bill. 
Reported, with Amendment. 
Civil Defence Bill. 
In Committee. 
Conway Gas Bill. 
Reported, without Amendment. 
Criminal Justice Bill. 
Reported, with Amendments. 
Exeter Extension Bill. 
Lords Amendments agreed to. 
Gosport Corporation Bill. 
Read Second Time. 
King Edward the 
Association Bill. 
Read Second Tithe. 
London Midland and Scottish Railway Bill. 
Read Third Time. 
Merthyr Tydfil Corporation Bill. 
Read First Time. 
Mumbles Pier Bill. 
Reported, with Amendments. 
Oswestry Corporation Bill. 
Read Second Time. 
Patents and Designs (Limits of Time) Bill 
Read Second Time. 
Poultry Industry Bill. 
Read First Time. 
Prevention of Fraud (Investments) Bill. 
Lords Amendments agreed to. [26th April. 
Protection of Animals (Prevention of Deer Hunting) Bill. 
Read First Time. [26th April. 
Public Health (Coal Mine Refuse) Bill. 
Read Third Time. 
Royal Wanstead School Bill. 

Read First Time. [25th April. 
Saint Nicholas Millbrook (Southampton) Church (Sale) Bill. 
Read Third Time. (24th April. 

Scottish Union and National Insurance Company Bill. 
Read Second Time. [24th April. 
Solicitors Amendment (Scotland) Bill. 
Read Second Time. 
South Shields Corporation 
Order Bill. 
Reported, with Amendment. 


[21st April. 
\erodromes Extension) Bill. 
[25th April. 
{20th April. 
{26th April. 
(24th April. 
(26th April. 
{20th April. 
[21st April. 


(24th April. 
National Memorial 


Seventh Welsh 
{24th April. 
{24th April. 
{25th April. 
(26th April. 
{24th April. 
{20th April. 


[20th April. 


[21st April. 


(26th April. 


(Trolley Vehicles) Provisional 


[26th April. 
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Sunderland Corporation Bill. . 
Read Third Time. 

Tynemouth Corporation Bill. 
Read Second Time. 

Wild Birds (Duck and Geese) Protection Bill. 
Read Third Time. 


(21st April. 
(24th April. 
[21sc April. 


Questions to Ministers. 
CRIMINAL LAW ADMINISTRATION. 

Major Procter asked the Attorney-General whether he is 
aware that a considerable portion of the costs of administering 
the criminal law in this country is paid by fees collected from 
civil litigants ; and whether he will consider an amendment 
of s. 4 of the Administration of Justice (Miscellaneous 
Provisions) Act, 1938, so as to remunerate qualified chairmen 
of quarter sessions out of such fees and not put the expense 
upon the county rates. 

The Attorney-General: I cannot accept the suggestion 
that part of the cost of administering the criminal law is 
paid by fees collected by civil litigants. The second part of 
the question does not therefore arise, but in any event the 
amendment suggested would be neither practicable nor fair. 

{20th April. 








Societies. 


The Law Society. 


HONOURS EXAMINATION. 
MARCH, 1939. 

At the Examination for Honours of Candidates for Admission 
on the Roll of Solicitors of the Supreme Court, the Examina- 
tion Committee recommended the following as being entitled 
to Honorary Distinction. The names of the Solicitors to 
whom the candidates served under Articles of Clerkship 
are printed in parentheses :— 

First CLAss. 

Frederick Peter Boyce, LL.B. Leeds (Mr. Norman Ligitwood 

Fleming, of Bradford). 
SECOND CLASS. 
(In alphabetical order.) 

George Pownall Atkinson, LL.B. Bristol (Mr. John Ewart 
Salter, of the firm of Messrs. Stanley, Wasbrough & Co., of 
Bristol; and Mr. Sidney Edgar Baker, B.A., of the firm of 
Messrs. Stanley & Co., of London). 

Douglas Ernest Breeze (Mr. Leonard Goodwin George Breeze, 
LL.B., of the firm of Messrs. Breeze, Wyles & Raggett, of 
London and Waltham Cross). 

Charles Henry Elston (Mr. Albert Ernest Frankland, of 
the firm of Messrs. Weightman, Pedder & Co., of Liverpool). 

William Henry Hinton (Mr. Kenneth Charles Horton, of 
Ilkeston). 

John Robert Mather (Mr. Albert Read, of the firm of 
Messrs. Tackley, Fall & Read, of London). 

Bernard Joseph Potter, LL.B. London (Mr. Edward 
Crawley; and Mr. William Ewart Craigen, of the firm of 
Messrs. Craigen, Hicks & Co., both of London). 

Roger Simon, B.A. Cantab. (Mr. James Husband Dickson, 
of Chester). 

Alfred Thirkill Webster (Mr. Edgar William Turpin, and 
Mr. Alfred Edward Flint Walker, LL.B., both of the firm of 
Messrs. Turpin & Walker, of Nottingham). 

THIRD CLAss. 
(In alphabetical order.) 

John Grahame Barker (Mr. Theodore Lord, of the firm of 
Messrs. Wood, Lord & Co., of London and Manchester). 

Donald William Gravett (Mr. Edward Gordon Bretherton, 
of the firm of Messrs. Buss, Bretherton & Murton-Neale, of 
Tunbridge Wells ; and Messrs. Wrinch & Fisher, of London). 

Rupert Arthur Ingram, LL.B. Leeds (Mr. Percy Fielding, 
4 the firm of Messrs. Longbotham, Horsfield & Fielding, of 

alifax). 

Godfrey William Iredell (Mr. John Edward Musgrave, of 
the firm of Messrs. Waugh & Musgraves, of Cockermouth). 

Donald Arthur Kershaw (Mr. James Milner, LL.B., of the 
firm of Messrs. J. H. Milner & Son, of London and Leeds). 

The Council of The Law Society have accordingly given a 
Class Certificate and awarded the following Prize :-— 

To Mr. Boyce—The Clement’s Inn Prize—Value about 
£34. 
_ The Council have given Class Certificates to the Candidates 
in the Second and Third Classes. 

One hundred and twenty-eight candidates gave notice for 

Examination. 








United Law Society. 


The Annual General Meeting of the United Law Society 
was held in the Middle Temple Common Room, on the 
17th April, Mr. Raymond Oliver in the chair. After the 
presentation and adoption of the accounts and reports of 
various officers for the session, the House elected the following 
officers for the ensuing session: Chairman, Mr. R. J. Kent, 
Vice-Chairman, Mr. F. R. McQuown; Treasurer, Mr. F. H. 
Butcher ; Secretaries, Messrs. O. T. Hill and E. D. Smith ; 
Reporter, Mr. G. C. Raffety ; Organiser of the Poor Man’s 
Lawyer, Mr. H. Wentworth Pritchard ; Committee, Messrs. 
J.L. P. Harris, A. E. Hunter and W. M. Permewan ; Auditors, 
Messrs. F. W. Yates and T. R. Owens. 








Legal Notes and News. 


Honours and Appointments. 


Mr. WiLuiAM E. Burton, solicitor, of Haverfordwest, 
has been appointed Clerk of the Pembrokeshire County Council, 
and also Clerk of the Peace for the County of Pembroke. 
Mr. Bufton was admitted a solicitor in 1932. 


Professional Announcements. 
(2s. per line.) 

Messrs. WORRELL & FORDYCE, solicitors, of Regency House, 
Warwick Street, Regent Street, W.1, announce that they have 
taken into partnership Mr. FRANCIS DUDLEY Lys as from the Ist 
May next. The name of the firm as from that date will be : 
*“WoRRELL, FoRrDYCE & Lys.” 


Notes. 


Mr. A. KE. Usher, Town Clerk of Hemel Hempstead, 
Hertfordshire, is retiring after forty years in local government 
service. 

The next General Quarter Sessions of the Peace for the 
Borough of Walsall will be held at the Guildhall, Walsall, on 
Thursday, 4th May, 1939, at 10 o’clock in the forenoon. 


Mr. H.S. Syrett, Vice-Chairman of the National Temperance 
Hospital, has been elected Chairman in succession to Major 
Richard Rigg, who at the annual meeting was elected 
President. 

The quarterly meeting of The Lawyers’ Prayer Union will 
be held on Monday, Ist May, at 6.15 p.m., in the Council 
Room of The Law Society. Tea at 5.45 p.m. Group 
Captain P. J. Wiseman, R.A.F., will speak on ‘‘ The Bible in 
the Light of Recent Archeological Research.”’ 

A privileged visit to Westminster Abbey and Precincts 
(including lesser known parts) has been arranged in aid of 
King Edward’s Hospital Fund for London. The visit will 
be made on Wednesday, 3rd May, at 5 p.m. Tickets may be 
obtained from the Secretary of the Fund, 10 Old Jewry, 
E.C.2. 

The London members of the Corporation of Certified 
Secretaries, at their annual dinner and dance held at the 
Florence Restaurant. Rupert Street. last Saturday, presented 
to Judge Kennedy, K.C., a framed painting of himself in oils, 
as a mark of their appreciation of his ten years’ presidency of 
the corporation. 

The accounts of The Guarantee Society, Limited, for 19338 
show premiums received of £76,470 (against £75,892 in 1937). 
The credit balance on profit and loss account, after providing 
for all claims paid and outstanding, together with other 
outgoings, amounts to £21,355 (against £21,228 in 19387). A 
dividend of 17s. 6d. per share less tax (same) has been 
declared. 

A debtor at Shoreditch County Court said last Tuesday, 
says The Times, that he had been in another court on earlier 
proceedings, and that he thought it was the Bankruptcy 
Court. Judge Lilley: ‘‘ You seem very vague about it. 
Do you really mean the Bankruptey Court ?’’ The debtor : 
‘*T mean the big spiky place in the Strand.” Judge Lilley : 
‘*Then you mean the Royal Courts of Justice and not the 
Bankruptcy Court.” 

The University of London announce that a lecture on 
* Restraint of Trade and Trade Protection ”’ will be given at 
the London School of Economics, Houghton Street, Aldwych, 
W.C.2, by Professor R. A. Eastwood, LL.D., Professor of 
Law in the Victoria University of Manchester on Wednesday, 
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10th May. at 5 p.m. The lecture 
the University and to others 
Admission free, without ticket. 
The Christ Church Law Club is holding its fourth annual 
dinner at the Cafe Royal, W.1, on 15th May at 7.15 for 7.45 p.m. 
Those present will include: Sir Thomas Inskip (President) 
and the following Vice-Presidents : Lord Porter, the Master 
of the Rolls, Lord Justice Luxmoore, Lord Justice Finlay, 
Lord Justice Goddard, Mr. Justice Lawrence, D.S.O., 
Mr. Justice Hilbery, Mr. Justice Stable, Mr. Justice Hallett, 
with the Bishop of Durham, Professor F. A. Lindemann, 
F.R.S., the Under-Treasurer of Gray’s Inn and Mr. Godfrey 
Winn. Tickets may be obtained from the Hon. Secretary, 
Mr. Gerald E. Johnstone, The Air Ministry, King Charles 
Street, Whitehall, S.W.1 (Tel.: Abbey 3411, Ext. 5233). 


SUMMER ASSIZES 
The following days and places have been fixed for holding 
the Summer Assizes, 1939 :— 

SoutH EASTERN Circuit (First Portion).—Mr. JUSTICE 
MACNAGHTEN.—Monday, 22nd May, at Huntingdon ; 
Wednesday, 24th May, at Cambridge ; Tuesday, 30th May, 
at Bury St. Edmunds; Saturday, 3rd June, at Norwich ; 
Saturday, 10th June, at Chelmsford. 

OxFORD CrrcuiIT.—Mr. JusTICE CHARLES.—Monday, 
15th May, at Reading; Monday, 22nd May, at Oxford ; 
Tuesday, 30th May, at Worcester; Monday, 5th June, 
at Gloucester; Saturday, 10th June, at Monmouth ; 
Saturday, 17th June, at Hereford ; Thursday, 22nd June, 
at Shrewsbury ; Monday, 3rd July, at Stafford. 

WESTERN CircuiTt.—Mr. Justice HAWKE.—Monday, 
22nd May, at Salisbury ; Monday, 29th May, at Dorchester ; 
Saturday, 3rd June, at Wells ; Friday, 9th June, at Bodmin. 
Mr. Justice HAWKE, Mr. JusTICE AsqQuiITrH.—Monday, 
19th June, at Exeter: Wednesday, 28th June, at Bristol ; 
Saturday, 8th July, at Winchester. 


Wills and Bequests. 


Mr. Charles Douglas Couley, J.P., solicitor, 
left £13,513, with net personalty £13,464. 

Alderman Walter Morgan Willcocks, D.L., J.P., 
of Hook, Surrey, and of the Strand, W.C., left £183,942, 
with net personalty £157,297. He left £200 to Surbiton 
Hospital ; £200 to the Salvation Army; £100 each to the 
Solicitors’ Benevolent Association, Law Association, Royal 
Blind Pension Society, National Playing Fields Association, and 
Boy Scouts Association ; £50 each to King’s College Hospital, 
Surbiton and District Nursing Association, Eric Thomas 
Memorial Fund, Surbiton County Secondary School for Boys, 
Surbiton Infant Welfare Centre, Hook and Chessington 
Infant Welfare Centre, and St. Paul’s Church of England 
School, Hook; and after many other bequests the residue 
as to one-fourth to Surbiton Hospital and one-eighth each 
to the King Edward Hospital Fund, Dr. Barnardo’s Homes, 
South London Church Fund and Southwark Diocesan Board 
of Finance, Bolingbroke Hospital, Shaftesbury Homes and 
Arethusa Training Ship, and Church Army. 


interested in the subject. 


of Nottingham, 


solicitor, 








Court Papers. 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL Court Mr. JUSTICE 
Rota. No. I. FARWELL. 

Mr. Mr. Mr. 

Jones Ritchie Reader 
Ritchie Blaker Andrews 
Blaker More Jones 
More Reader Ritchie 
Reader Andrews Blaker 
Andrews Jones More 

Grovur B. 


JUSTICE Mr. 
CROSSMAN. 


Group A. 
Mr. Justice Mr. Justice Mr. 
BENNETT. SrmMonps. 
Non- Non- 
Witness. Witness. Witness. Witness. 
Mr. Mr. Mr. Mr. 
Jones Blaker More Andrews 
Ritchie More Reader Jones 
Blaker Reader Andrews Ritchie 
More Andrews Jones Blaker 
Reader Jones Litchie More 
Andrews Ritchie Blaker Leader 


JUSTICE 
Morton. 


is addressed to students of 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 11th May 1939. 


Middle 
Div. Price 
Months. 26 a 


1939 
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Flat + Approxi 
I aes mate Yield 

Yield. [av 
edemption 


ENGLISH GOVERNMENT eee 
Consols 4% 1957 or after... 2 3 
Consols 24% .. . J Ag0 — 3 
War Loan 34% 1952 or after - JD 
Funding 4% Loan 1960-90 .. .. MN 
Funding 3% Loan 1959-69 .. . 
Funding 23% Loan 1952-57 . wo 
Funding 24% Loan 1956-61 . AO 
Victory 4% Loan Av. life 21 years MS 
Conve rsion. 5% Loan 1944-64 
Conversion 34% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 ‘a MS 
Conversion 24% Loan 1944-49 i #0 
National Defence Loan 3% 1954-58 JJ 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock . af AO : 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. JJ 
Guaranteed 3% Stock (Iris Land 

Acts) 1939 or after , : JJ 
India 44% 1950-55 .. i ae | 
India 34% 1931 or after JAJO 
India 3% 1948 or after : JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’th) 3% 1955-58 AO 
*Canada 4% 1953-58 ne = MS 
Natal 3% 1929-49 _.. <. ss JJ 
New South Wales 3i% 1930-50 ~—w«. JJ 
New Zeoland 3% 1945 = os AO 
Nigeria 4% , 1963 ae 2 . 2 
Que ensiand 34% 1950-70... bs JJ 
South Africa 34% 1953-73 .. is JD 
Victoria 34% 1929-49 es .< 2 


CORPORATION STOCKS 
Birminghem 3% 1947 or after bs JJ 
Croydon 3% 1940- 60 . se % AO 
*Essex County 34% 1952-72 - JD 
Leeds 3% 1927 or after : JJ 
Live rpool 34% Redeemable by agree. - 

ment with holders or by purchase. . 
London County 23% Consolidated 

Stock after 1920 at  Sption of Corp. MJSD 
London County 3% Consolidated 

Stock after 1920 at “option of Corp. MJSD 
Manchester 3% 1941 or after FA 
Metropolitan Consd. 24% 1920-49 . 
Metropolitan Water Board 3% “A” 

1963-2003 .. 2 

Do. do. 3% “B” 1934-2003 vo) ae 

Do. do. 3% “* E”’ 1953-73 JJ 
*Middlesex County Council 4% 19: 52- 72 2 MN 
* Do. do. 44% 1950-70... . MN 
Nottingham 3% Irredeemable -— a 
Sheffield Corp. 3% 1968 ... i JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture .. JJ 
Gt. Western Rly. 44% Debenture .. JJ 
Gt. Western Rly. 5% Debenture .. JJ 
Gt. Western Rly. 5% Rent Charge .. FA 
Gt. Western Rly. 5% Cons. Guaranteed MA 
Gt. Western Rly. 5% Preference .. MA 
Southern Rly. 4% Debenture ; JJ 
Southern Rly. 4% Red. Deb. 1962- 67 JJ 
Southern Rly. { 5%, Guaranteed >. =o 
Southern Rly. 5% > Preference cs =e 
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* Not available to Trustees over par. 
t In the case of Stocks at a premium, the vield with redemption has been calculated 
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